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APPEALS.  Time  and  mode  of 
appeals  from  local  board  of 
arbitrators  to  State  board 
of  arbitrators,  provided  for. 
Chap.  63. 

See  Court  of  i\j>PEAiiS. 

ARBITRATION.  The  amicable 
adjustment  of  grievances 
and  disputes,  that  may  arise 
between  employers  and  em- 
ployees, provided  for.  Chap. 
63. 

Creation  of  State  board  of, 

authoiized.     Chaj).  63. 

Appeals  from  local    board 

to  State  board,  authorized. 
Chap.  63. 

Board  authorized   to    take 

testimony  under  oath,  and 
its  chairman  or  clerk  to  ad- 
minister same,  an  1  to  issue 
subpoena  for  attendance  of 
witnesses,  and  the  produc- 
tion of  books  and  jiapers,  to 
the  same  extent  as  power  is 
possessed  by  courts  of  rec- 
ord.    Chap.  63. 

Salaries  of  arbitrators,  pro- 
vided for.     Chap.  63. 

ASSIGNMENTS.  An  act  relat- 
ing to  the  assignments  of 
debtor's  estate  for  the  benefit 
of  creditors.     Chap.  503. 

ASSOCIATIONS.  See  Banks  : 
Bau  Association  ;  Corpora- 
tions ;  Trust  Companies. 


BANKS.  An  act  authorizing  th© 
change  of  location  of  banks, 
banking  associations  or  in- 
dividual bankers,  and  moda 
of  making  such  change. 
Chap.  517. 

An     act    authorizing     the 

change  of  names  of  banks, 
banking  associations  and 
trust  companies,  and  the 
manner  of  effecting  such 
change.    Chap.  578. 

An    act  to  revise  statutes 

relating  to  banks,  banking 
and  trust  companies,  and 
directions  as  to  investment 
of  moneys  in  real  estate. 
Chap.  524. 

An   act  providing  for  the 

organization  of  co-operative 
savings  and  loan  associa* 
tions.     Chap.  556. 

BAR  ASSOCIATION.  An  act 
authorizing  the  incorpora- 
tion of  bar  associations 
in  the  several  counties  in 
the  State,  and  regulating  the 
mode  of  such  organization 
and  manner  of  conducting 
same,  and  giving  authority 
to  receive  and  hold  real 
property.     Chap.  317. 

See  Trust  Companies. 

BILLS  OF  EXCHANGE  An 
act  to  fix  time  for  paymeijts 
of,  when  payable  on  any  half 
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holiday  Saturday.  Chap. 
461. 

An  act  designating  the  holi- 
day, to  be  observed  in  the 
accept«ince  and  payment  of. 
Chap.  289. 

BOARD  OF  CLAIMS.  Author- 
ized to  receive  certain  books, 
papers,  etc.,  from  S3cretary 
of  state,  and  file  with  clerk 
of  board  at  Albany,  the 
presiding  commissioner  or 
clerk  of  board  to  give  re- 
ceipt for  same.     Chap.  36. 

Certain  books,  impers,  etc. , 

received  from  secretary  of 
state,  to  remain  in  office  of 
board.     Chap.  36. 

Copies  of  book8,i)aper8,  etc., 

certified  by  clerk  of  board, 
and  under  the  seal  thereof, 
entitled  to  be  read  in  evi- 
dence.    Chap.  36. 

BONDS.  An  act  requiring  the 
filing  and  recording  of  cer- 
tain, in  office  of  county  clerk 
and  regulating  clerk's  fee  for 
such  filing,  and  entitling 
the  record  of  such  bond  to 
be  used  in  evidence  with 
the  same  eflfoct  as  the  origi- 
nal.    Cha]).  372. 

€HECK.  An  act  to  fix  time  for 
payment  of,  when  payable 
on  any  half  holiday  Satur- 
day,    Chap.  461. 

An     act     designating     the 

holidays  to  be  observed  in 
accei)tance  and  payment  of. 
Chap.  289. 

CLERK.  Salary  of  clerk  of 
board  of  arbitration  pro- 
vided for.    Chap.  63. 

Commissioners  appointed  to 

established  a  "  Code  of  Evi- 
dence "  empowered  to  em- 


ploy clerks,  stenographers, 
etc. 
CLERK'S  OFFICE.  An  act  reg- 
ulating the  time  during 
which  the  clerk's  office  of 
the  city  court  of  Brooklyn 
shall  be  kept  open.  Chap. 
99. 
CODE.  An  act  authorizing  the 
governor  to  appoint  three 
commissioners  to  examine 
the  bill  entitled  "  An  Act  to 
establish  a  Code  of  Evi- 
dence." Chap.  124. 
COMMISSIONERS.  An  act 
authorizing  the  governor  to 
appoint  three  commissioners 
to  examine  the  bill  entitled 
"  An  Act  to  establish  a  Code 
of  Evidence."     Chap.  124. 

Power     given    to     employ 

clerks,  stenographers,  etc. 
Chap.  124. 
CORPORATIONS.  An  act  for 
the  security  of  mechanics, 
laborers,  and  others  who 
perform  labor  or  furnish 
material  for  buildings,  and 
other  improvements  of,  in 
certain  cities  and  counties. 
Chap.  420. 
An  act  extending  to  corpo- 
rations organized  under  laws 
of  other  States,  and  doing 
business  in  this  State  the 
right  to  hold,  purchase,  and 
convey  real  estate.  Chap. 
450. 

An  act  authorizing  changes 

of  location  of  banks,  bank- 
ing associations,  and  in- 
dividual bankers,  and  mode 
of  effecting  such  changes. 
Chap.  517. 

An  act  to    revise    statutes 

relating  to  banks,   banking 
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and  trust  companies,  and 
directions  as  to  the  invest- 
ment of  moneys  in  real 
estate.     Chap.  524. 

An  act  jjroviding  for  the 

organization  and  regulatoin 
of  certain  business  corpora- 
tions for  taking  proceedings 
to  i)ay  up  or  reduce  their 
capital  stock.     Chap.  657. 

An  act  regulating  the  jirice 

of  gas  in  suburban  districts 
of  cities  in  this  State.  Ciiap. 
570. 

An  act  consolidating  cer- 
tain laws  relating  to  the 
formation  of  towns,  coun- 
ties and  co-operative  in- 
surance companies.  Chap. 
144. 

An  act  taxing  certain  bodies 

for  privilege  of  organizing, 
and  requiring  tax  to  be  paid 
before  certificate  of  incor- 
poration filed.    Chap.  284. 

An  act  authorizing  forma- 
tion of  corpoi'ations  for 
manufacturing,  mining,  me- 
chanical or  chemical  pur- 
poses (Laws  of  1848,  chap. 
40).     Chap.  486. 

An     act     authorizing     the 

change  of  names  of  banks, 
banking  associations  and 
trust  companies,  and  the 
manner  of  effecting  such 
change.     Chap.  518. 

COUNTY  CLEEK.  An  act 
making  the  office  of  the 
County  clerk  of  Erie  county, 
a  salaried  office,  and  reg- 
ulating its  management. 
Chap.    125. 

An  act  regulating  the  time 

during  which  the  clerk's 
office  of  the  CQunty  of  New 


York  shall  be  kept  open  on 
Saturdays.    Chap.  185. 

Not  to  receive  certain  certifi- 
cates of  incorjjoration  until 
tax  paid.     Chap.  284. 

Required  to  file  and  record 

certain  bonds  and  under- 
takings in  his  office,  and 
regulating  his  fees  for 
so  doing.      Chajj.  372. 

An    act    making  office    of 

county  clerk  of  St.  Law- 
rence county  a  salaried 
office,  and  regulating  man- 
agement of  same.  Chap. 
392. 

COURT  OF  APPEALS.  An  act 
regulating  salaries  of  judges 
of  court  of  appeals.  Chap. 
76. 

DISTRICT  COURT.  An  act 
regulating  the  time  during 
which  the  district  courts 
of  the  county  of  New  York, 
and  the  clerk's  office  thereof, 
are  to  be  kept  open  on 
Satur<lay.     Chap,    185. 

EVIDENCE.  Copies  of  books, 
papers,  etc., certified  by  clerk 
of  board  of  claims  and  un- 
der the  seal  thereof,  entitled 
to  be  read  in  evidence. 
Chap.  36. 

Certified  record  of  certain 

bonds  made  evidence  the 
same  as  though  original  were 
produced.     Chap.  372. 

An  act  authorizing  the  gov- 
ernor to  appoint  three  com- 
missioners to  examine  the 
bill  entitled  "  An  Act  to  es- 
tablish a  Code  of  Evidence. "^ 
Chap.  124. 

GIFT.  An  act  to  tax  legacies, 
gifts  and  collateral  inher- 
itances    in    certain     cases 
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(Laws  of  1885,  chap.  483). 
Chap.  713. 

HOLIDAY.  An  act  regulating 
the  time  during  which  the 
county  clerk 'a,  register 'b.sut- 
rogate's,  and  sheriflf's  oflBces 
are  to  be  kept  open  on  Satur- 
day.   Chap.  185. 

An  act  designating  the  ob- 
servance of.  in  the  accept- 
ance and  jjayment  of  bills  of 
exchange,  checks  and  prom- 
issory notes,  and  relating  to 
the  closing  of  public  offices. 
Chap.  289. 

An  act  fixing  the  time  of 

payment  of  certain  commer- 
cial paper.     Chap.  461. 

INSURANCE.  An  act  consoU- 
dating  certain  laws  relating 
to  the  formation  of  towns, 
counties  and  co-operative  in- 
surance companies.  Chap. 
144. 

— —  An  act  relating  to  insurance 
companies  engaged  in  life  or 
casualty  insurance  business 
upon  the  co-operative  or  as- 
sessment plan.     Chap.  167. 

— —  An  act  relating  to  health 
and  casualty  insurance  com- 
panies of  other  States,  and 
mode  of  obtaining  license 
to  do  business  in  this  State. 
Chap.  215. 

An  act  regulating  the  ap- 
pointment of  receivers  for 
life  insurance  companies. 
Chap.  328. 

JUDGE.  An  act  regulating  the 
salaries  of  the  judges  of  the 
court  of  appeals.  Chap. 
76. 

LEGACIES.  An  act  to  tax  gifts, 
legacies  and    collateral    in- 
heritances  in  certain  cases 
Vol.  Xn.— C. 


(Laws  1885,  chap.  483). 
Chap.  713. 

LIEN,  An  act  for  the  security 
of  mechanics,  laborers  and 
others,  who  perform  labor 
or  furnish  material  for  build- 
ings and  other  improve- 
ments in  certain  cities  and 
counties.     Chap.  420. 

LOAN  COMP.iNY.  See 
"Bank." 

OATH.  Chairman  of  board  of 
arbitration  and  clerk  of 
board  authorized  to  admin- 
ister oaths.     Chap.  63. 

An  act  giving  power  to  any 

person  or  persons  appointed 
by  the  governor  to  take  tes- 
timony in  matters  pertaining 
to  an  application  for  clem- 
ency, to  administer  oath  and 
punish  for  false  swearing 
and  for  failure  to  apj^ear 
when  subpoenaed.  Chap.  213. 

PROMISSORY  NOTES.  An 
act  to  fix  time  for  payment 
of,  when  payable  on  any  half 
holiday  Saturday.  Chap. 
461. 

PUBLIC  OFFICE.  An  act  re- 
lating to  the  closing  of  on 
designated  holidays.  Chap. 
289. 

RECEIVER.  An  act  regulating 
the  appointment  of  for  life 
insurance  companies.  Chap. 
328. 

RECORD.  An  act  authorizing 
the  recording  of  certain  doc- 
uments and  authenticated 
copies  of  such  instrument. 
Chap.  539. 

An  act  providing  for  the  re- 
cording and  indexing  of 
conveyances  and  instruments 
relating  to  land  in  the  city 
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of  New  York  according  to 
areas.     Chap.  718. 

See  "Bonds;  "  "  Evidence." 

REGISTER.  An  act  regulating 
time  during  -whicli  the  reg- 
ister's oflSce  of  the  county 
of  New  York  shall  be  kept 
open  on  Saturday.  Chap, 
185. 

SAVINGS,     gee  "Bank." 

SECRETARY  OF  STATE.  Au- 
thorizing to  transfer  and  de- 
liver to  board  of  claims  cer- 
tain books,  papers,  etc.,  on 
file  in  his  office.  Chap. 
86. 

^— —  Not  to  receive  certain  cer- 
tificates of  incorporation  un- 
til tax  paid.     Chap.  284. 

SHERIFF.  An  act  regulating 
time  during  which  the 
sheriff's  office  of  New  York 
county  shall  be  kept  open 
on  Saturday.    Chap.  185. 

STJBPCENA.  Board  of  arbitra- 
tion authorized  to  issue,  for 
attendance  of  wiinesses  and 
the  production  of  books,  pa- 
pers, etc.,  to  the  same  extent 
as  power  is  possessed  by 
courts  of  record.  Chap. 
63. 

An    act    providing  for  the 

subpoenaing  of  witnesses, 
and  the  production  of  books 
and  papers  in  matters  aris- 
ing before  the  governor  for 
executive  clemency.  Chap. 
213. 

— —  No  person  compelled  to  ap- 
pear on,  unless  he  Is  paid  at 
time  of  service  with  subpoe- 


na the  fees  and  mileage  as  in 
a  civil  action.     Chap.  213. 

SURROGATE.  An  act  regulat- 
ing time  during  which  the 
surrogate's  office  of  New 
York  county  shall  be  kept 
open  on  Saturday.  Chap. 
185. 

An  act  relating  to  the  pow- 
ers and  jurisdiction  of  sur- 
rogate's courts,  setting  apart 
certain  personal  jn'operty  by 
appraisers.     Chap.  630. 

TAX.  An  act  providing  for  the 
review  of  assessments  on 
petition.     Chap',  342. 

An  act  to  tax  legacies,  gifts 

and  collateral  inheritances 
in  certain  cases  (Laws  of 
1885,  chap.  483).    Chap.  713. 

TRUST  COMPANIES.  An  act 
authorizing  the  change  of 
names  of  banks,  banking  as- 
sociations and  trust  com- 
panies, and  the  manner  of 
effecting  such  change.  Chap, 
578. 

An  act  authorizing  change 

of  location,  and  manner  of 
effecting  sama.   Caap.  517. 

An  act  to  revise  statutes  re- 
lating to  banks,  banking  and 
trust  companies,  and  direc- 
tions as  to  the  investment  of 
moneys  in  real  estate.  Chap. 
524, 

An  act  providing  for  the 

organization  of  trust  com- 
panies, for  their  supervision, 
and  the  administration  of 
their  affairs.    Chap.  546. 

See  "Bank." 
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SECTIONS  OF  THE  CODE  OF  CIVIL  PKOCEDURE, 
AMENDED  BY  SESSION  LAAVS  OF  1887. 

Section  Amended  by  Clisp. 

191,  8ubd,  2.     Appeal   to  court  of  appeals  from  judgment  in 
action    originally  commenced  in    justice's    or    district 

court  or  in  city  court  of  Yonkers 418 

192  Appeals  from  certain  orders,  how  heard 151 

258  Additional  stenographers  in  supreme  court 75 

.303  Ileturn  of  jury  list,  and  contents  thereof 286 

'^Ik  Drawing  of  trial  jurors 286 

i>05  Notification  of  trial  jurors,  their  fees,  etc 286 

791  Preferences  among  civil  actions 120 

831  Husband  or  wife,  when  competent  witness  against   the 

other 103 

1376  Execution  after  judgment  creditor's  death 682 

1421  Substitution  of  indemnitors  as  defendants  in  actions  against 

officer 182.  452 

1422  Notice  of  application  for  substitution  of  indemnitors,  and 

proofs  thereon 182,  452 

1423  Terms  on  which  substitution  of  indemnitors  ordered  dis- 

cretionary   452 

1424  Substitution  of  indemnitors  where  indemnity  relates  to 

part  of  property 452 

1425  Striking  out  name  of  officer  when  joined  as  defendant  with 

indemnitors 452 

1427  Notice  of  commencement  of  action  to  be  given  by  officer 

to  indemnitors 182,  452 

1533  When  action  for  partition  may  be  broughtby  remainder- 
men    683 

1562  Advertisement  for  liens  in  action  of  partition 686 

1581  Disposition  of  infant's  share  in  partition  action 482 

1742  Action  by  woman  married  under  sixteen  ''years  of  age  to 

annul  marriage 22 

2337  Security  to  be  given  by  committee  of  lunatic 681 

2389,  subd.  1.     Notice  of  sale  in  foreclosure.    How  and  upon 

whom  served 685 

2410  Where  application  to  change  name  made 192 

i>i415  Order  changing  name  to  be  published  and  papers  to  be 

recorded 194 
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Section  Amended  by  Cliap. 

2418  Return  to  secretary  of  state  of  changes  of  names 194 

2487  Proof  of  authority  of  officer  to  act  in  phice  of  surrogate. . . .  684 
2751  Creditor's  time  to  apply  for  sale  of  decedent's  real  i^roperty  423 
2546  When  and  as  to  what  surrogate  may  order  reference  of 

probate  of  will 701 

2755  Hearing  on  return  of  citation  for  disposition  of  decedeat's 

real  property. . . ' 147 

2850  Accounting  of  guardians  in  surrogate's  court 143 

3068  New  trial  of  appeal  from  justice's  court 686 

3070.  Offer  to  compromise  before  return  on  appeal  from  justice's 

court 686 

3311  Fees  of  stenograper  for  copies  of  notes. 399 
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SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE. 

Construed  or  Cited  in  the  opinions  contained  in  the 
FOLLOWING  Reports,  issued  during  the  Period  Covered  by 
THIS  Volume:  New  York  Reports,  Vols.  104,  105;  Hun's  Re- 
ports, Vols.  43,  44 ;  Abbott's  New  Cases,  Vols.  17,  18 ;  Daly's 
Common  Pleas  Reports,  Vol.  13 ;  and  New  York  Civil  Pro- 
cedure Reports,  Vol.  12. 

14    Simon  c.  Aldine  Publishing  Co 12  N.  Y.  Civ.  Pro.  290. 

66    Smith  v.  Chenoweth 12  N.  Y.  Civ.  Pro.  89. 

66    Estate  of  lloyt 12  N.Y.  Civ.  Pro.  208. 

66    Quinlau  v.  Birge 43  Hun,  483. 

74,  75    Story  v.  Satterlee 13  Daly,  169. 

Ill    Levy  r.  Salomon 12  N.Y.  Civ.  Pro.  125. 

Ill    Matter  of  Shepard 43  Hun,  287. 

Ill     Downey  v.  Clute 12  N.Y.  Civ.  Pro.  435. 

190    Bode  V.  Maiberger 12  N.Y.  Civ.  Pro.  53. 

190    In  re  Gilbert 104  N.Y.  200. 

190    Kelsey  v.  Sargent 104  N.Y.  200. 

190  Mutual  Life  Ins.  Co.  v.  Anthony 105  N.Y.  57. 

191  Bode  V.    3Iaiberger 12  N.Y.  Civ.  Pro.  53. 

191,  subd   2    Weil  v.  Kempf 12  N.Y.  Civ.  Pro.  379. 

217    Kussak  r.  Tobias 12  N.Y.  Civ.  Pro.  390, 

243    Lynch  v.  Butler 43  Hun,  005. 

267-278    Graves  v.  Sco ville 12  N.  Y.  Civ.  Pro.  165. 

315  McCrea  v.  Jacobs 12  N.Y.  Civ.  Pro.  321. 

316  McCrea  v.  Jacobs 12  N.Y.  Civ.  Pro.  321. 

340,  subd.  3    Gilbert  v.  York 12  N.Y.  Civ.  Pro.  345. 

390    llowec.  Welch 17  Abb.  N.  C.  397. 

406    Brehm  v.  Mayor,  &c 104  N.Y.  186. 

411.  412    People  v.  Palmer 43  Hun,  397. 

417    Allen  v.  Bagnell 12  N.Y.  Civ.  Pro.  426. 

421    Allen  v.  Bagnell 12  N.Y.  Civ.  Pro.  426. 

426    Tribune  Assoc,  v.  Sleeman 12  N.Y.  Civ.  Pro.  20. 

420    Hanley  v.  Brennan 12  N.Y.  Civ.  Pro.  147. 

428    Hanley  v.  Brennan 12  N.Y.  Civ.  Pro.  147. 

428  ctHi-q.  lierring  v.  N.Y.  L.  E.  &  W.  R.  R.  Co.  105  N.Y.  341. 

432,  subd.  3    Childs  v.  Harris  Manufg.  Co 12  N.Y.  Civ.  Pro.  11. 

438  Seller  v.  Wilson 12  N.Y.  Civ.  Pro.  267. 

439  Seiler  v.  Wilson 12  N.Y.  Civ.  Pro.  267. 

440  Seiler  t).  Wilson 12  N.Y.  Civ.  Pro.  267. 

446    Bloetet.  Simon 13  N.Y.  Civ.  Pro.  114. 
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446,  447    Turner  v.   Conant 18  Abb.  N.  C.  160. 

448    Bloete®  Simon 12  N.Y.  Civ.  Pro.  114. 

451  Smitli  V.  Jackson 12  N.Y.  Civ.  Pro.  428. 

452  Johusou  V.  Donvan 13  N.Y.  Civ.  Pro.  315. 

.452    Turner  v.  Conant 18  Abb,  N.  C.  160. 

458  etseq.  Glasberg  «j.  Dry  Dock,  &c.  R.  R.  Co.  12  N.Y.  Civ.  Pro.  50. 

459  Downs  v.  Parley 12  N.Y.  Civ.  Pro.  119. 

460  Downs  v.  Farley 12  N.Y.  Civ.  Pro.  119. 

471  el  seq.     Russak  v.  Tobias 12  N  Y.  Civ.  Pro.  390. 

471  Mace  t>.    Scott 17  Abb.  N.  C.  100. 

481  Goctz  V.  Van  Au 12  N.Y.  Civ.  Pro.  104. 

484  :,Iarx  v.  Tailer 12  N.Y.  Civ.  Pro.  220. 

484  Mahler  «.  Smidt 43  Hun,  512. 

488    Hankinson   i\  Page 12  N.Y.  Civ.  Pro.  279. 

488    I^orous  Plaster  Co.  v.  Seabury 43  Hun,  611. 

494  Tailor  v.  Spalding 12  N.Y.  Civ.  Pro.  123. 

495  Tailor  v.  Spalding 12  N.Y.  Civ.  Pro.  123. 

498    Hankinson  v.  Page 12  N.Y.  Civ.  Pro.  279. 

500,  501    Metropolitan  Co.  e.  Tonawanda  R.  R. 

Co 18  Abb.  N.  C.  368. 

501    Grange  v.  Gilbert 44  Hun,  9. 

5C1     Mayo  i'.  Davidge 44  Hun,  342. 

521    Metropolitan  Co.  v.  Tonawanda  R.  R.  Co.  18  Abb.  N.  C.  368. 

525,  526    Holzderber  ti.  Fonestal 13  Daly,  35. 

525,  526    Am.  Insulator  Co.  v.  Banker's  Tel.  Co.  13  Daly,  200. 

530    Robarge  t.  Central  Vermont  R.  R.  Co 18  Abb.  N.  C.  363. 

581    ilcllhauuey  v.  Magie 12  N.Y.  Civ.  Pro.  27. 

542    Smith  v.  Laird 44  Hun,  530. 

546    Goetz  v.  Van  Au 12  N.Y.  Civ.  Pro.  104. . 

549     Decatur  v.  Goodrich 44  Hun,  3. 

549,  subd.    2      Old    Dominion    S.    S.    Co.    v. 

McKenna 18  Abb.  N.  C.  262. 

549,  subd.  4    In  re  Zeitz 12  N.Y.  Civ.  Pro.  423. 

572    Havemeyer,  &c.  Co.  v.  Taussig 12  N.Y.  Civ.  Pro.  247. 

572    Howell  v.  Taussig 12  N.Y.  Civ.  Pro.  252. 

572    Ryan  v.  Crane 12  N.Y.  Civ.  Pro.  431. 

572     Cellar  'c.  Baer 12  N.Y.  Civ.  Pro.  433. 

572    Sweet  v.  Norris 12  N.Y.  Civ.  Pro.  175. 

572    Wright  v.  Grant 18  Abb.  N.  C.  451. 

572    Havemeyer  v.  Taussig 44  Hun,  475. 

575    Haberstro  v.  Bedford 43  Hun,  201. 

582-585    Lake  v.  Haseltlne 12  N.Y.  Civ.  Pro.  809. 

591,  592,  593    Milk  v.  Waite 18  Abb.  N.  C.  236. 

600  Bode  v.  :Maiberger 12  N.Y.  Civ  Pro.  53. 

601  Bode  1}.  Maiberger 12  N.Y.  Civ.  Pro.  53. 

635    Gutta  Percha,  etc.  Co.  «.  Mayor,   etc.  of 

Houston 12  N.Y.  Civ.  Pro.  326. 
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635  et  seq.     Wniiams  r,  Freeman 12  N.Y.  Civ.  Pro.  334. 

G36  Hiugston  v.  Mirunda 12  N.Y.  Civ.  Pro.  439. 

636  Stoiber  v.  Tliudium 44  Hun,  70. 

638  Barron  v.  Brooklyn  Saw  Mill 18  Abb.  N.  C.  352. 

638  Stoiber  t.  Thiidium 44  Hun,  70. 

644  Hankinson  v.  Page 12  N.Y.  Civ.  Pro.  279. 

648  Warner  v.  Fourth  National  Bank 12  N.Y.  Civ.  Pro.  186. 

648  Hankinson  «.  Page 12  N.Y.  Civ.  Pro.  279. 

649  Warner  v.  Fourth  National  Bank 12  N.Y.  Civ.  Pro.  186. 

649  Hankinson  v.  Page 12  N.Y.  Civ.  Pro.  279. 

682  Corbit  v.  NicoU 12  N.Y.  Civ.  Pro.  235. 

682  Lawson  v.  Lawson 12  N.Y.  Civ.  Pro.  437. 

682  Delmore  v.  Owen 44  Hun,  296. 

683  Lawson  v.  Lawson 12  N.Y.  Civ.  Pro.  437. 

709  Bowe  r.  Wilkins 105  N.  Y.  322. 

713  et  seq.     Chaude  v.  Chaude 12  N.Y.  Civ.  Pro.  454. 

723  BulTalo,  »fcc.  Ferry  Co.  v.  Allen 12  N.Y.  Civ.  Pro.  64. 

729  Hyatt  v.  Dusenbury 12  N.Y .  Civ.  Pro.  152. 

738  et  seq.    Woelfle  v.  Schmenger 12  N.Y.  Civ.  Pro.  24. 

738  et  seq.    Wcelfle  r.  Schmenger 12  N.Y.  Civ.  Pro.  312. 

751  People  v.  McGann 43  Hun,  55. 

736  People  v.  McGann 43  Hun,  55. 

l')l  Pierson  v.  Morgan 44  Hun,  517. 

763  Estate  of  Clark 12  N.Y.  Civ.  Pro.  383. 

764  Smith  v.  Lynch 12  N.Y.  Civ.  Pro.  348. 

767  Miias  v.  Ellis 12  N.Y.  Civ.  Pro.  323. 

769  Dupignac  v.  Dupignac 12  N.Y.  Civ.  Pro.  351. 

779  ]Matter  of  Brasier '. 13  Daly,  245. 

780  Vale  v.  Bklyn  Cross  town  R.  R.  Co 12  N.Y,  Civ.  Pro.  102. 

791,  subd.  8    Eastern  Nat'l  Bank  v.  Brunswick 

Chemical  Works .18  Abb.  N.  C.  473. 

803  Mcllhanney  v.  Alagie '.  .12  N.  Y.  Civ.  Pro.  27. 

810  et  seq.    Estate  of  McMaster 12  N.Y.  Civ.  Pro.  177. 

817  Dupignac  r.  Dupignac 12  N.Y.  Civ.  Pro.  351. 

818  Dupignac  v.  Dupignac 12  N.Y.  Civ.  Pro.  351. 

819  Dupignac  v.  Dupignac 12  N.Y.  Civ.  Pro,  351, 

820  Sliipman  r.  Scott 12  N.Y.  Civ.  Pro.  109. 

829  Simmons  r.  Hfnry 12  N.Y.  Civ.  Pro.  204, 

829  Nearpass  r.  Oilman 104  N.  Y.  506. 

829  Witthaus  v.  Schack 105  N.  Y.  332. 

829  Tabor  t.  Willetfs 44  Hun,  346. 

.839  Matter  of  Hanley 44  Hun,  559. 

829  Auburn  Savings  Bank  v.  Brinkerhoff 44  Hun,  142. 

S29  Crawford  r.  Haines 44  Hun,  597. 

<]\  Irsch  r.  Irsch 12  N.Y.  Civ.  Pro.  181. 

831  Jaeohson  r.  Jacobson 12  N.Y.  Civ.  Pro.  198. 

«34  McKinney  r.  Grand  St.  &  P.  P.  R.  R.  Co.  104  N.  Y.  352. 
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834  Albert!  ??.  K  Y.,  L.  E.  &  W.  R.  R 43  Hun,  421. 

834  People  v.  Schuyler 43  Hun,  88. 

834-836    Reinham  v.  Dennin 18  Abb.  N.  C.  101. 

843  People  ex  ret  v.  Chapin 105  N.  Y.  309. 

870  Ball  V.  Evening  Post  Publishing  Co 12  N.  Y.  Civ.  Pro.  4. 

872  Ball  V.  Evening  Post  Publishing  Co 12  N.Y.  Civ.  Pro.  4. 

872  Burr  v.  Sears 18  Abb.  N.  C.  447. 

887  et  seq.    Crane  v.  Evans 12  N.Y.  Civ.  Pro.  445. 

968  Cogswell  v.  N.  Y.  &c.  R.  R.  Co 12  N.Y.  Civ.  Pro.  222. 

977  Watson  v.  Phyfe 12  N.Y.  Civ.  Pro.  173. 

982  Moss  V.  Gilbert 18  Abb.  N.  C.  202. 

982  Yates  Co.  Nat'l  Bank  v.  Blake 43  Hun,  162. 

999  Maas  ».  Ellis 12  N.Y.  Civ.  Pro.  323. 

1000  Slaacke  v.  Preble 43  Hun,  441. 

1001  Uiilraan  v.  N.  Y.  Life  Ins.  Co 13  Daly,  47. 

1001  Kelsey  v.  Sargent 104  N.  Y.  663. 

1010  Fleet  v.  Kalbfleisch 43  Hun,  443. 

1013  Cuming  a.  Whiting 12  N.Y.  Civ.  Pro.  443. 

1013  Genet  v.  Delaware,  &c.  Canal  Co 12  N.Y.  Civ.  Pro.  448. 

1013  Untermyr  v.  Beinhauer 105  N.Y.  521. 

1013,  1014,  1015    Central  Trust  Co.  v.  N.  Y.  City 

&N.  R.  R.  Co, 18  Abb.  N.  C.  882. 

1018  Williams  v.  Freeman 12  N.Y.  Civ.  Pro.  334. 

1021  Estate  of  Clark 12  N.Y.  Civ.  Pro.  383. 

1022  Williams  v.  Freeman 12  N.Y.  Civ.  Pro.  334. 

1023  Friedman  v.  Bierman 43  Hun,  387. 

1204  Metropolitan  Trust  Co.  v.  Tonawanda  R. 

R.  Co ; 18  Abb.  N.  C.  368. 

1210  Estate  of  Clark 12  N.Y.  Civ.  Pro.  383. 

1279,  1281     Cunard  S.  S.  Co.  v.  Voorhis 104  N.Y.  525. 

1290  Hurlbut  v.  Coman 43  Him,  586. 

1294  Millikin  v.  Thomson 12  N.Y.  Civ.  Pro.  168. 

1294  Avery  v.  Woodin 44  Hun,  266. 

1297,  1298    Blake  v.  Griswold 104  N.Y.  613. 

1300  Maas  v.  Ellis 12  N.Y.  Civ.  Pro.  323. 

1381  Becker  ®.  Koch 12  N.Y.  Civ.  Pro.  75. 

1309  Weil  V.  Kempf 12  N.Y.  Civ.  Pro.  379. 

1316  Becker  v.  Koch 12  N.Y.  Civ.  Pro.  75. 

1317  Sullivan  v.  Tioga  R.  R.  Co 12  N.Y.  Civ.  Pro.  301. 

1346  Maas«.  Ellis 12  N  Y.  Civ.  Pro.  323. 

1369  Saunders  v.  Reilly 105  N.Y.  12. 

1372  Bergman  v.  Noble 12  N.Y.  Civ.  Pro.  256. 

1421-1427    Berg  v.  Grant 18  Abb.  N.  C.  449. 

1481  Bergman  ».  Noble 12  N.Y.  Civ.  Pro.  256. 

1505  Martin  v.  Rector 43  Hun,  371. 

1507  Chamberlain  v.  Taylor 105  N.Y.  185. 

1537  Maloney  v.  Cronin 44  Hun,  270. 
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J537    Henderson  v.  Henderson 44  Hun,  420. 
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Estate  op  ANTOINETTE  KNITTEL,  Deceased. 
Subeoqate's  Codbt,  New  York  County,  February,  1887. 

§§  2706-2714. 

Examiimtinn  of  persons  having  property  of  decedent — Wheti  debtor  can- 
not bn  eonnined — When  proceedings  tlierefur  discontinued. 

The  purpose  which  the  legislature  aimed  to  aocomplish  by  the  enact* 
meat  of  soctioos  2706  to  2714  of  the  Code  of  Civil  Procedure, 
— providing  for  Ihe  examination  of  a  person  claimed  to  have  prop- 
erty belonging  to  an  estate,  at  the  instance  of  the  personal  repre- 
sentative of  the  decedent, — was  to  afifcrd  asimi^le  and  summary 
proceeding,  whereby  the  executor  or  administrator  of  a  decedent 
might  obtain  an  order  for  the  surrender  and  deliveiyof  such  jjrop- 
erty  l>elonging  to  such  decedent's  estate  as  should  be  discovered 
to  be  in  the  hands  or  under  the  control  of  some  person  or  persona 
not  lawfully  entitled  to  the  possession  thereof  ;  and  wherever  it  is 
apparent  in  any  stage  of  a  i)roceeding  taken  under  the  said  i)ro- 
vision  that  such  a  result  is  in  the  nature  of  things  unattainable, 
tho  proceeding  should  terminate. 

Proof,  in  an  ai)]jlication  under  section  270G  it  seq.  of  the  Code  of 
Civil  Procedure  for  the  examination  of  one  claimed  to  haye  prop- 
erty in  its  jjossession  belonging  to  a  decedent,  tLat  moneys  were 
deposited  in  the  Bowery  Savings  Bank  by  the  decedent,  and  that, 
by  reason  of  such  deposit  a  liability  was  created  in  the  bank  to 
pay  tho  amount  of  such  deposit,  together  with  interest  thereon. 
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according  to  tho  terms  of  the  contract  under  which  such  deposit 
■was  made,  is  not  sufficient  to  sustain  an  order  for  the  examination 
of  said  bank,  for  the  reason  tliat  it  does  not  appear  that  tho  bank 
has  in  its  hands  any  specific  moneys  whose  delivery  to  the  personal 
representative  of  the  decedent  the  surrogate's  court  has  author- 
ity to  direct.  Tho  fact  that  such  deposit  was  made,  not  to  tho  credit 
of  the  depositor  herself,  but  in  trust  for  her  by  another  person, 
is  a  circumstance  which  does  not  affect  the  matter  in  any  manner 
whatever. 

Tho  representative  of  an  estate  has  not  a  right  to  examine  a  debtor 
of  his  decedent,  merely  for  the  purpose  of  ascertaining  the  nature 
and  amount  of  such  debtor's  liabilities  to  tho  estate. 

(D  elded  February  1,  1887.) 

Application  to  dismiss  proceedings  for  the  examin- 
ation of  the  jDresident  of  the  Bowery  Savings  Bank,  on 
the  ground  that  it  has  money  in  its  hands  belonging  to  the 
estate  of  the  petitioner's  decedent. 

The  opinion  states  sufficient  facts. 

Noru'ood  &  Coggeshcdl,  for  the  Bowery  Savings  Bank 
and  motion. 

John  McCrone,  for  tho  administrator,  opposed. 

BoLLiNS,  S. — In  the  life-time  of  Antoinette  Knittel, 
this  decedent,  who  died  before  she  had  attained  her  major- 
ity, one  Margaret  Knittel,  now  deceased,  deposited  in  the 
Bowery  Savings  Bank,  in  trust  for  Antoinette's  benefit,  a 
certain  sum  of  money.  The  administratrix  of  this  estate 
has  caused  the  president  of  such  savings  bank  to  be  cited 
before  the  surrogate,  and  now  asks  that  such  president  be 
examined,  in  order  that  she,  the  petitioner,  may  be  "  fully 
advised  as  to  said  moneys  and  the  detention  by  said  bank 
of  the  same,"  and  in  order  that  she  may  obtain  payment 
of  the  same.  It  is  claimed  by  counsel  for  the  bank  that 
the  petition  shows  on  its  face  that  the  applicant  is  not 
entitled  to  the  relief  which  she  seeks,  and  that  such  peti- 
tion should  therefore  be  dismissed. 
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I  have  no  doubt  of  the  purpose  which  the  Legislature 
aimed  to  accomplish  by  the  enactment  of  sections  2/06- 
2714  of  the  Code  of  Civil  Procedure — the  provisions  of 
law  here  invoked  by  the  petitioner.  Those  sections  were 
designed  to  afford  a  simple  and  summary  procedure 
whereby  the  executor  or  administrator  of  a  decedent 
might  obtain  an  order  for  the  surrender  and  delivery  of 
such  money  or  other  property  belonging  to  such  deced- 
ent's estate  as  should  bo  discovered  to  be  in  the  hands  or 
under  the  control  of  some  person  or  persons  not  lawfully 
entitled  to  the  possession  thereof. 

The  sections  of  title  4  of  chapter  18,  which  precede 
section  2712,  merely  point  out  the  course  which  must  bo 
pursued  by  the  representative  of  a  decedent's  estate  in 
order  to  effect  the  result  indicated  in  the  last  named  sec- 
tion,— i  c,  the  delivery  of  any  money  or  property  of  such 
estate  found  to  be  withheld  or  concealed  by  one  having 
no  just  title  to  its  possession. 

Whenever,  therefore,  it  is  apparent  at  any  stage  of  a 
proceeding,  based  upon  the  sections  referred  to,  that  such 
a  result  is  in  the  nature  of  things  unattainable,  the  pro- 
ceeding should  terminate. 

Assuming  the  truth  of  the  allegations  of  this  petition, 
it  is  clear  that  no  disclosures  that  might  be  made  upon  an 
examination  of  the  person  here  cited,  would  justify  such 
an  order  as  is  contemplated  by  section  2712  ;  for  it  is  true, 
as  counsel  for  the  respondent  contends,  that  the  moneys 
which  were  deposited  in  the  Bowery  Savings  Bank  by 
Margaret  Knittel  became  at  once  the  property  of  the  bank, 
and  that,  by  reason  of  such  deposit,  a  liability  was  created 
on  the  part  of  the  bank  to  pay  thereafter  an  amount  equal 
to  such  deposit,  together  with  interest  thereon,  according 
to  the  terms  of  the  contract  under  which  such  deposit  was 
made  (Whitlock  v.  Bowery  Savings  Inst.,  36  IIuv,  4G0 ; 
Lund  V.  Seaman's  Bank  for  Savings,  3Y  Barb.  129;  People 
V.  Mechanics'  <fc  Traders'  Savings  Inst.,  92  N.  Y.  7). 

While  it  must  be   assumed,  for  the  purposes  cf  the 
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respondent's  motion  to  dismiss  this  proceeding,  that  the 
bank  has  never  paid  over  or  accounted  for  its  indebtedness, 
it  is  nevertheless  true  that  it  has  now  in  its  hands  no 
specific  moneys  whose  delivery  to  the  petitioner  this  court 
has  authority  to  direct,  by  virtue  of  section  2712. 

The  fact  that  the  deposit  in  question  was  made,  not  to 
the  credit  of  the  depositor  herself,  but  in  trust  for  another 
person,  and  that  person  an  infant,  is  a  circumstance  which 
does  not,  in  my  judgment,  affect  the  matter  here  presented 
for  determination. 

A  decision  that  this  inquiry  must  proceed  could  only 
be  justified  upon  the  broad  ground  that  the  representative 
of  an  estate  is  accorded,  by  sections  2706-2714,  the  right 
to  examine  a  debtor  of  his  decedent  merely  for  the  sake 
of  ascertaining  the  nature  and  amount  of  such  debtor's 
liabilities  to  the  estate.     This  ground  is  untenable. 

Proceedings  dismissed,  without  costs  to  either  party. 


BALL,  Appellant,    v.  THE  EVENING   POST  PUB- 
LISHING COMPANY,  Respondent. 

SUPEEME     COUET,     FlFTH     DEPARTMENT,     GeNEEAL      TePJH, 
OCTOBEE,  1886. 

§§  870,  872. 

Examination  of  party  hcfcrre  trials — Order  for — Affidavit  to  procure — 

Purposes  for  which  de;,osition  may  he  taken — ^^.s  to  what 

part/  may  be  examined. 

The  only  purpose  for  which  a  party  can  be  examined  after  answer 
before  trial,  is  to  take  his  deposition  for  use  upon  the  trial ;  and  an 

*  See  Note  on  Examination  Before  Trial,  1  N.  Y.  Civ.  Pro.  72, 
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examination  cannot  be  granted  to  obtain  admissions  to  enable 
the  party  to  prepare  for  trial  or  to  prepare  a  bill  of  jiarticulars  ; 
but  the  facta  that  these  things  are  incidentally  referred  to  in  the 
affidavit  on  which  the  order  for  such  an  examination  is  made,  do 
not  necessarily  qualify  the  substantial  and  legitimate  purpose  men- 
tioned, if  the  application  seems  by  the  affiJavit  to  have  been 
founded  thereupon. 

Where  an  affidavit  upon  which  an  order  for  the  examination  of  a 
plaintiff  in  aa  action  before  trial,  was  granted,  contained  the  title 
of  the  action  and  was  made  by  one  of  the  attorneys  for  the  defend- 
ant, and  referred  to  the  defendant  in  the  title,  and  stated  that  it 
was  a  domestic  corjioration,  having  its  office  and  place  of  business 
in  the  city  and  county  of  New  York,  and  stated  that  it  was 
the  opinion  of  deponent  that  the  testimony  of  the  plaintijQf 
was  material  and  necessary  for  the  defendant  and  for  the  defense 
of  the  action,  and  then  proceeded  to  state  the  grotinds  of  such 
opinion,  which  were  sufficient  to  show  the  materiality  of  the 
defense  and  of  the  evidence  the  defendant  sought  to  obtain  on  the 
examination  and  expected  to  prove  by  it,  and  stated  that,  in  order 
to  maintain  its  defense  and  prove  the  allegations  contained  in  the 
answer,  the  defendant  desired  to  so  examine  the  plaintiflf, — Held, 
that  these  facts  were  sufficient  to  bring  the  application  for  the 
order  within  the  statute,  which  requires  that  the  affidavit  set  forth 
the  names  and  residence  of  the  parties  to  the  action,  and  whether 
or  not  they  have  appeared  ;  and  that  the  testimony  of  the  person 
to  be  examined  be  material  and  necessary  for  the  defense. 

Where  an  affidavit  on  which  an  order  was  granted  for  the  examina- 
tion of  a  plaintiff  before  trial,  stated  that  the  defendant,  in  order 
to  maintai  i  its  defense  and  prove  the  allegations  contained  in  its 
answer,  desired  to  examine  the  plaintiflf  and  take  his  deposition 
before  trial, — Held,  that  the  affidavit  sufficiently  stated  the  intent 
to  use  tlie  evidence  on  the  trial. 

Beach  t.  The  Mayor  (4  .16  .  N.  C.  236)  ;  Knowlton  r.  Bannigan  (11 
/'/.  419),  distinguished. 

Where  it  ai)pear8  that  an  examination  of  a  party  before  the  trial  will 
legitimately  embrace  nothing  except  that  which  he  would  be  priv- 
ileged from  tes'ifyiag  to,  an  order  for  such  examination  should  not 
\)Q  made  ;  but  where  the  party  may  be  privileged  from  testifying 
as  to  some  matters  but  not  necessarily  as  to  all  those  which  are 
material  to  and  within  the  issues,  and  which  the  application  for 
the  examination,  as  shown  by  the  papers  upon  which  the  order 
was  made,  had  in  view,  the  examination  should  not  be  refused 
because  be  is  so  privileged  ;  for  he  may  be  fully  protected  by 
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asserting  his  privilege  on  his  examination  and  in  respect  to  all 
attempted  abduction  from  him  of  evidence  coming  within  it. 
{Decided  October,  188G.) 

Appeal  from  order  denying  tho  plaintiff's  motion  to 
vacate  an  order  for  his  examination  before  trial. 

Tlie  opinion  states  the  material  facts. 

Adelhert  Moot  {Ford  <&  Ferguson,  attorneys),  for  plaint- 
iff-appellant. 

If  th?  defendant  believes  that  the  plaintiff  is  responsi- 
ble for  the  divers  publications  that  it  had  in  mind  when 
it  framed  its  answer,  it  can  allege  it  upon  information  and 
belief,  and  get  as  much  from  him  concerning  it,  upon 
cross-3xamination  upon  the  trial,  as  it  can  get  now.  Macy 
V.  Hastings,  ^  N.  Y.  Monthly  Law  Bid.  87 ;  Wayne  County 
Savings  Bank  v.  Brackett,  31  Hun,  434.  A  party  cannot 
be  examined  before  trial  for  the  purpose  of  obtaining  ad- 
missions. McMahon  v.  Brooklyn  G.  R.  R.,  20  N.  Y. 
Weekly  Dlf.  404.  The  affidavit  does  not  state  that  the  testi- 
mony sought  to  be  taken  is  to  be  used  as  evidence  upon 
the  trial.  Beach  v.  Mayor,  4  Abb.  N.  C.  236 ;  Knowlton  v. 
Bannigan,  11  Id.  419.  As  a  fact,  the  testimony  is  not 
desired  for  that  purpose.  Nominally,  it  is  sought  to 
enable  defendant  to  serve  its  bill  of  particulars,  but  actu- 
ally the  order  was  obtained  to  stave  off  the  trial  of  the 
case,  and  to  avoid  complying  with  the  order  of  the  court, 
directing  a  bill  of  particulars.  Gilbert  v.  Third  Ave.  R.  R. 
49  N.  Y.  Super.  (17  J.  &  S.)  129. 

An  examination  should  not  bo  ordered  where  ifc 
appears  that  it  would  tend  to  establish  the  fact  that  th© 
person  to  be  examined  had  been  guilty  of  a  crime  or  misde- 
meanor. Yamata  Trading  Co.  v.  Brown,  14  N.  Y.  W'kly  Dig. 
448 ;  Burbank  v.  Reed,  1  iV.  F.  Civ.  Pro.  42.  Such  an  exam- 
ination should  not  be  required  in  an  action  for  libel,  espe- 
cially where  it  is  sought  to  compel  the  party  to  disclose 
whether  he  published  the  libel.     The  party  is  not  to  be 
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left  to  the  protection  afforded  by  his  claim  of  privilege  as 
a  witness.  An  order  requiring  the  defendant  to  submit  to 
an  examination  in  such  case  should  be  vacated  on  appeal 
Phoenix  v.  Depuy,  2  Abb.  N.  C.  146 ;  Corbett  v.  De  Comeau, 
6  /(/.  169,  reversing  4  Id.  252.  The  plaintiff  in  this  action 
complains  that  the  defendant  has  published  libels  con- 
cerning him.  The  defendant  now  seeks  to  take  the  exam- 
ination of  plaintiff  to  prove  by  him  that  ho  did  not  pub- 
lish libels  concerning  him,  but  published  the  truth.  In 
other  words,  it  seeks  an  examination  of  plaintiff  in  regard 
to  the  plaintiff's  own  case.  This  is  not  allowable.  Fourth 
Nat.  Bk.  V.  Boynton,  29  Hun^  441 ;  Adams  v.  Cavanaugh, 
37  Id.  232,  and  cases  cited  therein. 

Franklin  D.  Locke  and  John  G.  MUburn  (Rogers,  Locke 
d:  MUburn,  attorneys),  for  defendant-respondent. 

The  plaintiff  objects  to  being  examined,  as  he  claims 
that  his  testimony  may  tend  to  expose  him  to  a  criminal 
charge,  and  he  may,  therefore,  decline  to  testify.  On  that 
ground  he  asks  that  the  order  directing  his  examination 
be  set  aside.  We  maintain,  on  the  other  hand,  that  there 
is  a  mass  of  subjects  about  which  he  may  be  examined 
without  the  possibility  of  any  claim  of  privilege  arising, 
and  that  should  he  be  examined  as  to  matters  concerning 
which  he  may  refuse  to  testify,  he  can  decline  to  answer, 
and  thus  protect  himself. 

The  question  thus  presented  has  received  frequent 
adjudication,  with  the  result  of  formulating  a  clear  and 
well  defined  rule.  Kinney  v.  Roberts,  26  Hun,  166 ;  Davies 
V.  Fish,  35  Id.  430. 

According  to  the  ruling  of  these  cases,  the  examina- 
tion should  be  denied  only  when  it  is  apparent  that  the 
claim  of  privilege  could  properly  be  made  with  respect  to 
every  subject  that  would  be  involved  in  the  examination. 
When  the  examination  will  involve  matters  with  respect 
to  which  no  claim  of  privilege  could  be  made,  as  well  as 
matters  with  respect  to  which  the  claim  could  properly 
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be  made,  it  will  be  allowed  to  proceed,  and  the  party 
must  rely  upon  the  usual  protection  of  the  right  of  re- 
fusing to  answer The  rule  of  privilege  is  that  "  no 

one  is  bound  to  answer  any  question,  if  the  answer  thereto 
would,  in  the  opinion  of  the  judge,  have  a  tendency  to 
expose  the  witness  to  any  criminal  charge."  Siephen's  Dig. 
Law  of  Ev.  Chase's  edition,  art.  120.  It  is  not  sufficient 
that  the  testimony  may  tend  to  degrade  or  disgrace  the 
witness,  if  it  falls  short  of  crimination.  IVunrloii  Eo. 
§  542.  And  it  must  appear  to  the  court  from  the  nature 
of  the  examination  that  the  witness  is  exposed  to  danger 
by  the  inquiry  made.  Wliarton  Ev.^  536 ;  Li  re  Reynolds, 
L.  li.  20  CL  Uiv.  294. 

Bradley,  J. — The  cause  of  action  alleged  is  libel.  The 
answer  denies  the  complaint,  and  alleges  matters  in  justi- 
fication and  mitigation.  After  the  issues  were  perfected 
the  defendant  obtained  an  order  from  a  justice  of  this 
court,  directing  the  plaintiff  to  appear  before  the  referee 
appointed  by  the  order,  at  a  time  and  place  therein  speci- 
fied. The  motion  to  vacate  the  order  was  made  upon  the 
grounds : 

1.  That  the  affidavit  upon  which  it  v/as  granted  did 
not  specify  facts  showing  that  the  examination  was  mate- 
rial and  necessary,  as  required  by  rule  83. 

2.  That  it  did  not  state  that  the  examination  was 
required  for  use  upon  the  trial. 

3.  That  the  name  of  the  defendant  was  not  given  by  it. 

4.  That  the  purpose  of  the  examination  sought  was  to 
enable  the  defendant  to  prepare  a  bill  of  particulars,  and 
not  for  use  on  the  trial. 

5.  That  the  order  requires  the  plaintifi  to  give  evi- 
dence criminating  himself. 

6.  That  the  referee  named  is  not  a  suitable  person  to 
take  the  examination. 

The  motion  to  vacate  was  denied  and  another  referee 
substituted.     The  affidavit  contains  the  title  of  the  action, 
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and  was  made  bj  one  of  the  attorneys  for  the  defendant, 
and  refers  to  the  defendant  named  in  the  title,  and  states 
that  it  is  a  domestic  corporation,  having  its  office  and 
place  of  business  in  the  citj'  and  county  of  New  York. 
It  states  the  nature  of  the  action,  and  sets  out  the  answer. 
It  states  the  opinion  of  the  deponsnt,  that  the  testimony 
of  the  plaintiff  is  material  and  necessary  for  the  defend- 
ant, and  for  the  defense  of  the  action  ;  and  then  proceeds 
to  state  the  grounds  of  such  opinion,  wiiich  are  sufficient 
to  show  the  materiality  to  the  defense  of  the  evidence  the 
defendant  seeks  to  obtain  by  such  examination,  and  ex- 
pects to  prove  by  it ;  and  that,  in  order  to  maintain  its 
defense  and  prove  the  allegations  contained  in  its  answer, 
the  defendant  desires  to  so  examine  the  plaintiff.  These 
facts  seem  to  be  sufficient  to  bring  the  application  for  the 
order  within  the  statute,  which  provides  that  the  deposi- 
tion of  a  party  to  an  action  .  .  .  may  be  taken  .  .  at  the 
instance  of  an  adverse  party  .  .  at  any  time  before  the 
trial  {Code  Civ.  Fro.  §  870).  The  affidavit  must  set  forth 
*'  the  names  and  residences  of  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,"  etc.,  "  the  nature 
of  the  action,  the  sub-tance  of  the  judgmsnt  demanded, 
....  the  nature  of  the  defense,"  and  that  the  testimony 
of  the  person  to  be  examined  is  material  and  necessary 
for  the  defense  (//.  §872).  And  rule  8 J  of  this  court 
requires  that  the  affidavit  specify  the  facts  and  circum- 
stances which  show  that  the  examination  of  the  person  is 
material  and  necessary.  The  only  purpose  for  which  such 
an  anplication  of  a  defendant  after  answer,  under  the 
statute  can  be  supported,  is  to  take  the  deposition  for  use 
upon  the  trial  by  way  of  defense.  The  examination  can- 
not be  granted  to  obtain  admissions,  or  to  enable  a  defend- 
ant to  prepare  for  trial,  and  might  ni>t  to  prejiaro  a  bill  of 
l)articular8.  The  fact,  however,  that  those  things  are  inci- 
dentally refen-ed  to  in  the  affidavit,  does  not  necessarily 
qualify  the  substantial  and  legitimate  purpose  mentioned, 
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and  npon  which  the  application  seems  by  the  affidavit  to 
have  been  founded. 

It  is  said  that  the  affidavit  is  defective  because  it  does 
not  state  the  purpose  to  use  the  evidence  on  the  trial. 
And  on  that  proposition  are  cited  Beach  v.  Mayor  (4  Abb. 
N.  a  23G),  and  Knowlton  v.  Bannigan  (11  Id.  419). 
Those  cases  do  not  support  the  proposition  to  the  extent 
requiring  such  purpose  to  be  directly  and  by  express 
terms  stated.  In  the  former  of  those  cases,  the  affidavit 
showed  that  the  application  was  merely  to  enable  the 
party  making  it  to  prepare  for  trial,  and  therefore  could  not 
be  treated  as  made  to  obtain  testimony  to  use  on  the  trial ; 
and  in  the  latter,  the  application  was  to  examine  a  third 
person,  in  which  the  court  observes  a  distinction  in  the 
statement  required  in  the  respect  in  question.  In  the 
application  for  the  examination  of  an  adverse  party  after 
issue,  it  is  sufficient  if  the  purpose  to  use  the  deposition 
on  the  trial  is  fairly  inferrable  from  the  statements  made 
in  the  affidavit. 

That  does  appear  here.  The  affiant  says  that  in 
order  to  maintain  its  defense  and  prove  the  allegations 
contained  in  its  answer,  the  defendant  desires  to  examine 
said  Ball  and  take  his  deposition,  etc.  (Gilbert  v.  Third 
Avenue  R.  R.  Co.,  49  N.  Y.  Super.  [17  J.  &  Si  129). 

While  it  is  true  that  the  plaintiff  may  decline  to  tes- 
tify as  to  some  of  the  matters  involved,  and  in  reference 
to  some  of  the  facts  and  circumstances  which  are  set  out 
in  support  of  the  allegation  of  materiality  of  his  evidence 
for  the  defense,  because  it  might  tend  to  criminate  him ; 
yet  that  situation  is  not  necessarily  applicable  to  all  the 
matters  stated  to  be  material  to,  and  within  the  issue,  and 
which  the  application  for  the  contemplated  examination, 
as  shown  by  the  papers  upon  which  the  order  was  made, 
has  in  view.  If  it  could  ba  seen  that  the  examination 
Tv'ould  legitimately  embrace  nothing  except  that  to  which 
his  privilege  would  apply,  the  application  for  such  an 
order  should  be  denied.     But  the  fact  that  the  party  may 
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decline  for  that  reason  to  testify  in  respect  to  some,  and 
not  as  to  all  the  legitimate  subjects  and  matters  of 
inquiry,  is  not  in  the  way  of  granting  such  an  order, 
because  the  party  may  be  fully  protected  by  asserting  his 
privilege  on  his  examination  in  respect  to  all  attempted 
adduction  from  him  of  eviilence  coming  v.'ithin  it  (Kinney 
V.  Roberts,  2(3  Hun,  166  ;  Davenport  G.  M.  Co.  v.  Taussig, 
33  Id.  32  ;  Davies  v.  Fish,  35  Id.  430). 

There  seems  to  be  no  other  question  requiring  consid- 
eration. 

The  order  should  be  affirmed. 

Smith,  P.  J.,  and  Barker,  J.,  concurred.* 


CHILDS,   Respondent,   v.   HARRIS    MANUFACTUR- 
ING COMPANY,  ArPEUJiNT. 

CoDRT  OF  Appeals,  March,  1887. 

§  432,  subd.  3. 

Foreign  corporation — Service  of  summons  upwi,  Itow  made. 

Service  of  the  summons  in  an  action  may  be  made  upon  a  foreign 
corporation,  by  delivering  it  to  one  of  its  directors,  if  the  cause 
of  actioA  sued  upon  arose  iu  this  State. 

Where  an  agreement  was  made  in  "Wisconsin  by  a  corjiora-ion 
organized  under  the  laws  of  "Wisconsin,  guarantoein:^  to  '"C.  and 
J.  "  the  nght  to  sell,  etc. ,  harrows,  and  agreeing  to  indemnify 
them  from  all  iirosicution  for  so  duiug  by  any  jjerson  claiming  the 
harrow  to  be  an  infringement  upon  any  patent,  and  thereafter  an 
action  was  brouglit  in  New  York  against  "  C.  and  J.  "  for  such 
cause,  in  which  judgment  was  recovered  against  them, — Held,  tliat 

*  See  also  Frothingham  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  9 
N.  Y.  Civ.  Pro.  304,  and  cases  cited  in  foot-note,  at  \k  313. 
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the  cause  of  action  to  recover  on  said  agreemeut  to  indemnify  for 
damages  sustained  by  sucli  action,  arose  in  New  York,  and  service 
of  the  summons,  in  an  action  to  recover  thereon,  was  properly 
made  by  delivering  it  to  a  director  of  the  company  in  New  York. 
Where  it  appeared  on  a  motion  (o  set  aside  the  service  of  a  sum- 
mons upon  a  foreign  corporation,  made  by  delivering  the  same  to 
a  person  claimed  to  be  a  director  thereof,  that,  at  the  time  of  the 
service,  the  person  so  served  stood  upon  the  books  of  tho  com- 
pany as  a  director  ;  but  it  also  appeared  that  some  three  years 
prior  to  the  making  of  such  service  he  had  resigned  his  office,  and 
his  resignation  had  been  accepted  ;  that  he  had  never  since 
attended  any  meeting  of  the  directors,  and  had  never  been  notified 
of  any  re-election  of  himself  as  director,  nor  had  he  since  in  any 
manner  acted  or  consented  to  act  in  such  capacity, — ffeld,  that  the 
records  of  the  defendant  were,  for  the  purposes  of  the  motion, 
sufficient  evidence  that  he  was  a  director. 
{Decided  March  1,  1887.) 

Appeal  by  defendant  from  an  order  of  the  general  term 
of  the  supreme  court,  in  the  fourth  department,  affirming 
an  order  of  the  Onondaga  county  special  term,  denying  a 
motion  to  set  aside  service  of  the  summons. 

The  summons  in  this  action  was  served  upon  one 
James  B.  Crosby,  at  the  Everett  House,  in  the  city  of 
New  Tork,  and,  no  answer  having  been  interposed  within 
the  time  allowed  by  law,  the  plaintiff  proceeded  to  take 
judgment  against  the  defendant.  The  defendant  there- 
upon procured  an  order  staj'ing  the  entry  of  judgment, 
and  moved  to  set  aside  the  service  of  the  summons,  on 
grounds  which  appear  in  tha  opinion.  Among  otlier 
things,  it  was  averred  in  the  plaintiff's  moving  papars, 
that  prior  to  Juae  13,  1S33,  the  said  Crosby  had  b3en  a 
director  of  the  company,  but,  his  health  becoming  poor, 
he,  on  that  day,  resigned  his  office,  and  his  resignation 
was  accepted,  and  he  ceased  to  ba  such  director  ;  that  he 
then  left  the  State  of  Wisconsin,  informing  the  defendant 
that  he  would  not  act  as  officer  or  agent  of  the  company 
in  any  capacity  until  his  health  would  warrant  his  return, 
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and  that  from  that  time  he  had  never  returned  thither  or 
in  any  manner  acted  as  director,  apjent  or  other  officer  of 
the  company ;  that  he  had  never  since  attended  any  raoet- 
ing,  and  had  never  been  notified  of  any  re-election  of 
himself  as  director,  nor  had  he  acted  or  consented  to  act 
in  such  capacity.  The  plaintiffs  presented  an  affidavit 
showing  that  they  had  employed  attorneys  in  Wisconsin 
to  ascertain  the  real  connection  between  said  Crosby  and 
the  defendant ;  and  that  they  had  received  a  letter  from 
such  attorneys,  reading  as  follows  : 

"  Since  writing  you,  we  have  been  able  to  see  the 
record  books  of  the  Harris  Manufacturing  Company, 
which  show  that  Crosby  had  been  re-elected  as  director 
from  year  to  year.  The  records  of  the  meetings  of  the 
directors  show  all  directors  present  except  Mr.  Crosby. 
We  rather  expected  this  was  the  case  from  Crosby's  affida- 
vit. The  books  are  now  in  the  hands  of  L.  B.  Kinney, 
who  is  acting  as  an  agent  of  the  company.  Crosby's  last 
election  was  in  April,  1885;"  that  the  plaintiffs  have  not 
been  yet  able  to  obtain  an  affidavit  from  said  attorneys  to 
these  farcts ;  and  that  Crosby  was  a  large  stockholder  in 
the  company,  so  that  he  nearly  or  quite  controlled  the 
same. 

Other  facts  appear  in  the  opinion. 

Louis  Marshall  (Jcnney^  Brooks,  Marshall  &  Ruger,  attor- 
neys), for  plaintiff-appellant,  for  the  purpose  of  this 
appeal  only. 

The  plaintiff's  alleged  cause  of  action  did  not  arise 
within  the  State  of  New  York,  since  the  contract  upon 
which  it  was  based  was  made  in  Wisconsin,  their  demand 
of  performance  was  also  there,  and  the  breach,  if  any 
occurred,  took  place  in  that  State.  ...  It  is  governed  by 
the  kx  Ion  confradm.  That  could  not  be  the  State  of  New 
York,  because  the  contract  was  not  there  made  and  its 
terms  did  not  call  for  performance  there.  It  must  have 
been  the  State   of  Wisconsin,  because   the   contract  was 
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there  made,  the  defendant  there  had  its  corporate  exist- 
ence, and  was  incapable  of  passing  personally  beyond 
that  jurisdiction.  Bank  of  Augusta  v.  Earle,  13  Pet.  U. 
S.  519 ;  La  Fayette  Insurance  Co.  v.  French,  18  How.  U. 
S.  409.  At  any  rate,  the  negotiations  being  by  letter, 
based  upon  a  request  made  at  Utica,  N.  Y.,  and  acceded 
to  either  at  Janesville,  Wis.,  the  place  where  the  bond  of 
indemnity  was  executed,  or  at  Chicago,  whence  it  was  for- 
warded, the  contract  became  complete  outside  of  the  State 
of  New  York.  Adams  v.  Lindsell,  1  Barn.  &  Aid.  (Eug.  K. 
i>'.;631;  Mactier's  Admrs.  v.  Frith,  6  Wend.  104;  Perry  v. 
Mt.  Hope  Iron  Co.,  5  All.  Rep.  632  ;  Hallock  v.  Commercial 
Ins.  Co.,  26  N.  J.  Law,  26?.  The  plaintiffs  performed  the 
condition  precedent  specified  in  the  bond  of  indemnity  in 
the  State  of  Wisconsin.  That  condition  required  imme- 
diate notice  of  the  commencement  of  an  action  against 
the  plaintiffs  to  be  given  to  the  defendant,  and  that  it 
should  be  allowed  to  take  full  charge  of  the  case.  Per- 
formance of  this  condition  was  necessary  before  any  lia- 
bility upon  the  contract  could  arise,  and  no  cause  of  action 
accrued  upon  this  instrument  until  this  condition  had 
been  fulfilled.  De  dlyar  on  Guarantees,  ^Jd;  Preston  v. 
Yates,  11- Han,  92  ;  S.  C,  24  Id.  534;  Thomas  v.  Hubbell, 
15  N.  7.  4  7;  Bridgeport  Ins.  Co.  v.  Wilson,  34  Id.  278, 
281 ;  Douglas  v.  Howland,  24  Wend.  35.  .  .  .  Not  only 
was  the  contract  which  is  the  subject  matter  of  this  action 
entered  into,  and  the  condition  precedent  therein  specified, 
performed  in  tlie  State  of  Wisconsin,  but  the  broach  of 
the  contract  also  occurred  there,  the  defendant  having 
neglected  and  refused,  after  being  requested,  to  take  charge 
of  the  action  brought  against  the  plaintiffs,  to  perform  its 
contract.  Burcklo  v.  Eckhart,  3  D  m.  2  79;  S  C,  aff'd.  3  N.  Y. 
132;  Hibernia  National  Bank  v.  Lacombe,  84  //.  267;  Dur- 
ham V.  Spence,  L.  R.  6  ExJieq.  46;  Western  Bank  v.  City  of 
Columbus,  7  How.  Pr.  238  ;  Bank  of  Commerce  v.  Eutland 
&  Washington  E.  E.  Co.,  10  Id.  10 ;  Campbell  v.  Champlain 
&  St.  Lawrence  E.  E.  Co.,  18  Id.  412 ;  Whitehead  v.  Buf- 
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falo  &  Lake  Huron  R.  R.  Co.,  18  Id.  218 ;  Duquesne  Club 
V.  Penn  Bank,  35  Hun,  390.  See  also  Camden  Rolling 
Mill  Co.  V.  Swede  Iron  Co.,  32  N.  J.  Law,  15 ;  Hillor  v.  Bur- 
lington &  Missouri  R.  R.  Co.,  70  N.  Y.  223. 

At  the  time  of  the  service  of  the  summons  upon, 
liim,  James  B.  Crosby  was  not  a  director  of  the  defendant 
corporation,  and  service  upon  him  was  not,  therefore 
service  upon  the  defendant,  irresp3ctive  of  the  question 
of  where  the  cause  of  action  arose.  He  undoubtedly  had 
tho  right  to  resign  from  the  olfice  of  director,  and,  upon 
tho  acceptance  of  his  resignation,  his  powers  and  duties 
as  such  caased.  Squires  v.  Brown,  22  H^w.  Pr.  35  ; 
Chaailer  v.  Hoag,  2  Hv},  613 ;  Ervin  v.  Oregon  Steam 
Navigation  Co.,  22  Id.  598 ;  Van  Amburg  v.  Baker,  81 
N.  Z  46 ;  Philadelnhia  &  Reading  Coal  and  Iron  Co.  v. 
Hotchkiss,  82  N.  Y  471.  .  .  .  But  even  if  Mr.  Crosby 
was  elected  a  director  under  the  circumstances  claimed, 
ho  did  not  thereby  become  a  director  and  service  upon 
him  was  not  binding  upon  tha  defendant — espscially  in 
view  of  its  undsrstanding  that  he  would  no!;  consent  to  act 
for  it  in  any  oap.icity  until  his  haalth  parmltted  his  return 
to  the  State  of  Wisconsin.  Osborn  &  Cheesemau  v.  Croome, 
14  Hin,  165  ;  Cameron  v.  Saamaa,  63  N.  Y.  396.  .  .  . 
"  At  common  law  a  foreign  corporation  could  not  be  sued 
in  an  action  for  the  recovery  of  a  personal  demand  out- 
side of  the  State  by  which  it  was  chartered.  The  principle 
that  a  corporation  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty,  coupled  with 
the  dostrine  that  an  offi33r  of  the  corporation  does  not 
carry  his  functions  with  him  when  he  leaves  the  State,  pre- 
vented tho  maintenance  of  personal  actions  against  it. 
There  was  no  mode  of  compelling  its  appearance  in  the 
foreign  Jurisdiction.  Legal  proceedings  there  against  it 
were,  therefore,  necessarily  conhned  to  the  disposition  of 
such  property  belonging  to  it,  as  could  there  be  found ; 
and,  to  authorize  them,  legislation  was  necessary.  Field, 
J.,  in  St.  Clair  v.  Cox,  106  U.  S.  354;    McQueen  v.  Mid- 
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dletou  Mfg.  Co.,  16  Johm.  5  ;  Peckham  v.  North  Parish, 
&c.,  16  PlcL  (Ma3S.)  274  ;  Morawetz  on  Prio.  Corp.  (1st 
ed.)  523.  From  considerations  of  necessity,  statutes  have 
been  passed  whereby  a  foreign  corporation  may,  in  certain 
cases,  be  sued  outside  of  the  State  in  which  it  has  a  cor- 
porate existence,  by  service  upon  its  agents,  and  jurisdic- 
tion in  such  cases  rests  upon  the  ground  that  through  its 
agents  it  subjects  itself  to  the  jurisdiction  of  a  foreign 
tribunal.  Plimpton  v.  Bigelow,  93  N.  Y.  599.  ...  An 
examination  of  the  various  statutes,  as  construed  by  the 
authorities,  indicates  the  policy  of  the  law  to  be  that 
mere  agency  is  not  sufficient  to  give  jurisdiction,  save 
in  a  few  exceptional  cases,  where  a  contrary  purpose  is 
distinctly  expressed  ;  but  the  general  rule  is  that  the  au- 
thority of  an  agent,  resident  in  a  foreign  state,  to  receive 
service  in  behalf  of  his  company,  extends  only  to  cases 
founded  upon  causes  of  action  arising  there.  Lafayette 
Ins.  Co.  V.  French,  8  How.  U.  S.  404  ;  St.  Clair  v.  Cox, 
103  U.  S.  355 ;  Newell  v.  Great  Western  R.  R.  Co.,  19 
3Iich.  314  ;  Good  Hope  Co.  v.  Railway  Barb  Fencing  Co., 
22  Fed.  Rep.  635  ;  United  States  v.  American  Bell  Tele- 
phone Co.,  29  1(1.11;  Pope  v.  Terro  Haute  Car  Mfg. 
Co.,  87  N.  Y.  137 ;  Moulin  v.  Trenton  Mutual  Ins.  Co.,  24 
N.  J.  234.  .  .  . 

But  a  fair  reading  of  the  statute  would  permit  us  to  go 
even  further,  and  assert  that  the  director  referred  to  in 
subdivision  3  of  section  432  is  a  director  resident  within  or 
transacting  business  within  the  State.  The  lanccuapje  of 
the  provision  is,  "  A  cashier,  director,  or  a  managing  agent 
of  the  corporation,  within  the  State.  "  The  v/ords  "  with- 
in the  State,"  reasonably  construed,  refer  to  each  of  the 
preceding  clauses  of  the  sentence.  This  is  evident  from 
the  fact  that  the  words  must  be  either  descriptive  of  the 
officer,  or  must  relate  to  the  place  where  the  service  is  to 
take  place.  That  they  do  not  refer  to  the  place  of  service 
is  evident  from  the  fact  that  it  has  already  been  specified 
in  the  section,  for  in  the  very  beginning  of  section  432  it  is 
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provided  by  lanj^uage  which  relates  to  all  of  the  Bubdivis- 
ions,  "  Personal  service  of  a  summons  upon  a  defendant, 
being  a  foreign  corporation,  must  ba  made  bj  delivering  a 
copy  thereof  within  the  State,  as  follows :"....  In  con- 
struing statutes,  where  general  words  occur  at  the  end  of  a 
sentence,  they  refer  to  and  qualify  the  whole ;  while  if  they 
are  in  ths  middle  of  the  sentence  and  sensibly  apply  to  a 
particular  portion  of  it,  they  are  not  to  be  extended  to 
that  which  follows.  Coxson  v.  Doland,  2  Baly,  G6  ;  2  Ijisti- 
thtoi,  50  ]  8  B.  (&  C.  94: ;  Dwarris  on  Statutes,  704;  Hart  v. 
Kennedy,  14  Abb.  Pr.  432. 

Applying  the  doctrine  of  nosaitur  a  sociis  lo  this  clause, 
the  word  "  director  "  must  be  qualified  in  a  manner  simi- 
lar to  the  words  which  precede  it  and  follow  it.  In  the 
construction  of  statutes,  it  is  a  common  rule  that  when 
two  or  more  words  of  analogous  meaning  are  coupled 
together,  they  are  understood  to  be  used  in  their  cognate 
sense,  express  the  same  relations,  and  give  color  and 
expression  to  each  other.     Da-NFORTH,  J.,  in  Wakefield  v. 

Fargo,  to  N.    Y.  218 Such  a  construction  as  that 

here  contended  for  was  given  to  similar  words  occurring 
in  the  statute  of  Michigan,  in  the  case  of  St.  Clair  v.  Cox, 
:.0G  U.  S.  337,  and  in  Newell  v.  Great  Western  R.  R.  Co., 
19  Mich.  344. 

H.  J.  Ccwkman  {Cookman  &  Sherman,  attorneys),  for 
plaintiffs-respondents. 

The  cause  of  action  arose  in  this  State.  Hiller  v.  B.  <fe 
M.  R.  R.  Co.,  70  N.  Y.  223 ;  Hibernia  N.  B.  v.  Lacombe, 
84  Id.  367.  The  action  for  infringement  was  brought  in 
the  United  States  circuit  court  for  the  Northern  District 
of  New  York,  and  the  judgment  recovered  in  that  court. 
Execution  was  threatened,  and  plaintiffs  paid  the  judg- 
ment within  this  State.  The  above  facts  are  those  upon 
which  the  cause  of  action  is  founded.  The  place  where 
the  cause  of  action  arises,  is  the  place  where  the  princi- 
pal events  which  give  the  party  the  right  to  bring  the  suit, 
Vol,  XII— :i 
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occur.  All  these  eyents  occurred  within  this  State.  In 
other  words,  the  cause  of  action  arose  where  the  default 

occurred James   B.   Crosby  was   at  the   time  the 

summons  was  served  upon  him  a  director  of  the  defend- 
ant. He  had  been  regularly  elected  from  year  to  year, 
and  stood  on  the  books  as  a  director  at  the  time  the  ser- 
vice was  made  on  him.  Service  upon  Crosby  was  good. 
HiUer  V.  B.  &  M.  R.  R.  Co.,  70  ^V.  Y.  223. 

Danforth,  J. — The  facts  presented  by  this  appeal  are 
as  follows :  The  defendant,  a  corporation  created  under 
the  laws  of  Wisconsin,  has  its  office  in  that  State,  where 
it  is  engaged  in  the  manufacture  and  sale  of  harrows, 
some  of  which  were  bought  by  plaintiffs,  who  are  dealers 
in  agricultural  implements. 

Some  question  arose  as  to  whether  the  machine  was 
an  infringement  upon  letters-patent  issued  to  other  par- 
ties, and,  upon  a  consideration  deemed  sufficient,  the 
defendant,  in  writing,  executed,  in  Wisconsin,  guaranteed 
to  the  plaintiffs  the  right  to  purchase,  sell  and  deal  in 
their  harrows,  and  to  indemnify  them  from  all  prosecu- 
tions for  so  doing  by  any  person  claiming  it  to  be  an 
infringement  upon  any  patent,  provided  notice  be  given  of 
of  such  proceeding  and  they  be  allowed  to  take  charge  of 
the  case.  An  action  was  commenced  for  this  alleged 
cause  against  these  plaintiffs,  and  they  at  once  notified 
the  defendants,  and  required  them  to  take  charge  of  its 
defense.  The  guarantors  failed  to  do  so,  and  judgment 
went  against  these  plaintiffs  for  $3,15445,  payment  of 
which  was  enforced  by  execution.  They  thereupon  issued 
a  summons  in  the  supreme  court  of  this  State,  and 
served  it  upon  one  Crosby  in  the  city  of  New  York,  upon 
the  assumption  that  he  was  director  of  the  corporation. 

The  defendants  moved  the  court  to  set  aside  upon  the 
grounds  :  (1)  That  the  defendant  is  a  foreign  corporation, 
and  ser\ice  was  not  made  upon  the  president,  troasuror  or 
secretary  of  the  defendant,  or  otherwise  its  representative 
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for  that  purpose  ;  (2)  That  the  corporation  has  no  prop- 
erty within  this  State  ;  and  (3)  That  the  plaintiffs'  alleged 

cause  of  action  did  not  arise  within  it The  motion 

was  denied  at  special  and  general  terms,  and  this  appeal 
taken.     We  think  it  must  fail. 

It  is  enough  if  the  cause  of  action  arose  in  this  State, 
and  Crosbj  was,  in  fact,  one  of  defendant's  directors  {Code 
Civ.  Pro.  §  4.32,  subd.  3).  As  to  the  cause  of  action,  it 
accrued  when  the  defendant  failed  to  perform  its  contract, 
and  by  reason  of  its  failure  the  plaintiffs  sustained  a  loss. 
These  events  occurred  in  this  State.  The  plaintiffs  were 
sued  in  this  State,  and  here,  if  anywhere,  the  defendants 
were  required  to  defend.  It  is  immaterial  that  the  con- 
tract to  indemnify  was  made  in  Wisconsin ;  its  obligation 
was  to  be  discharged  wherever  the  plaintiffs  were  vexed 
by  litigation.  It  is  true,  as  the  appellant  contends,  that 
this  obligation  could  only  arise  on  notice  to  the  corpora- 
tion of  the  impending  suit,  and  that  such  notice  was 
given  in  Wisconsin. 

The  plaintiffs  were  bound  to  perform  this  condition 
where  they  could  find  the  defendant,  and  when  performed 
it  became  a  fact  in  the  case,  but  itself  gave  no  cause  of 
action,  nor  did  one  then  exist.  Its  object  was  to  set  the 
defendant  in  motion.  Except  for  it  there  could  have  been 
no  default.  But  the  notice  called  for  performance  ;  that 
was  regulated  by  the  proceedings  in  this  State,  where  the 
plaintiffs  were  sued.  The  defendant's  undertaking  was 
to  defend  them  in  that  suit,  and  the  cause  of  action  arose 
when,  for  want  of  a  defense,  judgment  wont  against  them, 
and  it  arose  at  the  place  where  that  judgmsnt  was-rocov- 
ered.  Performance  at  no  other  time  or  place  was  possi- 
ble. We  think  the  summons  was  well  served.  The 
vidence  tended  to  show  that  Crosby  was  a  director  by 
election,  and,  for  aught  that  appeared,  it  might  reason- 
ably be  held  that  he  was  one  in  fact.  The  records  of  the 
defendant  so  declare,  and, 'for  the  purposes  of  the  motion 
now  made  by  it,  that  declaration  is  sufficient. 
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It  follows  that  the  order   appealed  from   should   be 
affirmed,  with  costs. 

All  concurred  except  RuGER,  Ch.  J.,  not  yoting. 


THE  TRIBUNE  ASSOCIATION,  Respondent,  v.  SLEE- 
MAN, Appellant. 

In  re  brown,  et  al.,  Judgment-Creditors,  Respondents, 

V.  SLEEMAN,  Impleaded,  etc.,  Judgment-Debtor, 

Appellant. 

City  Court  op  New  York,  General  Term,  February,  1887. 
§§  426,  2452. 

Service  of  pnycess  on  non-resident — When  cannt  he  made  while  aitend- 

ing  court. 

Service  of  process  cannot  be  made  upon  a  non-resident  of  tlie  State 
while  he  is  attending  court,  although  not  as  a  witness.  Accord- 
ingly,— HM,  where  a  non-resident  was  served  with  the  summons 
in  an  action  and  an  order  for  his  examination  in  supplementary 
proceedings  while  on  his  way  from  the  court-house,  where  he  had 
been  attending  the  trial  of  an  action  in  which  he  was  p.aintiff,  to 
Connecticut,  where  he  resided,  that  the  service  of  said  summons 
and  order  should  be  set  aside, 

Matthews  v.  Tufts  (87  N.  Y.  568),  followed.  Schlesinger  v.  Foxwell 
(1  City  a.  461),  not  followed. 

{Decided  Feb--uary  25,  1887.) 

Appeal  in  tl]ce  first  case  from  an  order  of  the  special 
term  denying  the  defendant's  motion  to  set  r.sido  the  ser- 
vice of  the  summons  therein ;  and,  in  the  second  case,  from 
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an  order  denying;  a  motion  to  set  aside  the  service  upon 
the  judgment-debtor  of  an  order  for  his  examination  in 
proceedings  supplementary  to  execution. 

The  service  of  both  processes  was  made  at  the  same 
time,  and  all  the  facts  relative  thereto  are  the  same  in 
both  cases.  The  judgment  upon  which  the  supplementary 
proceedings  were  instituted  was  obtained  in  October,  1S85, 
upon  personal  service  of  the  summons  on  both  defendants, 
and  the  other  defendant,  Richardson,  has  been  examined 
in  supplementary  proceedings. 

The  action  against  the  defendant  Sleeman  was  brought 
under  section  1937  of  the  Code  of  Civil  Procedure,  to 
"  procure  a  judgment  charging  his  property  with  the  sum 
remaining  unpaid  upon  the  original  judgment,"  which  was 
recovered  in  May,  1886,  in  favor  of  the  Tribune  Associa- 
tion against  this  defendant  and  his  partner,  Richardson, 
who  had  recently  baen  doing  business  in  this  city,  in  which 
action  the  defendant,  Sleeman,  was  not  served  with  the 
summons. 

At  the  time  the  debts  were  contracted  on  which  these 
actions  were  brought,  defendant  had  a  place  in  this  city 
for  the  regular  transaction  of  business  in  person,  and  it 
was  hero  and  in  that  business  that  the  debts  were  con- 
tracted. 

Rapeated  eflforts  were  made  to  serve  the  order  and 
summons  upon  the  defendant  within  the  State,  which  were 
unsuccessful  until  December  8,  1836,  when  the  service. of 
the  order  in  the  supplementary  proceedings  and  of  the 
summons  and  complaint  in  the  action  was  made  upon  the 
defendant  and  judgment  debtor.  He  thereafter,  on 
December  13,  1S86,  moved  to  set  aside  the  service  of  said 
summons  and  complaint  and  of  the  order  in  supplemen- 
tary proceedings,  on  the  ground  that,  at  the  time  the  same 
was  served,  he  was  attending  court  for  tlie  purpose  of 
testifying  as  a  witness.  His  motion  in  the  action  was 
founded  upon  an  affidavit  in  which  ho  stated  :  "  I  am  a 
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resident  of  Birmingham,  Connecticut ;  I  am  the  plaintiff 
in  the  action  of  Sleoman  against  Hotchkiss  and  others, 
No.  619  on  the  Special  Term  Calendar,  Part  1,  Supreme 
Court,  this  date  ;  I  came  to  New  York  solely  for  the  pur- 
pose of  testifying  as  a  witness  in  that  case  ;  I  was  sworn 
as  a  witness  therein  at  3  o'clock  p.m.  ;  the  case  was  marked 
off  the  special  term  calendar  and  sent  for  trial  before  a 
jury  at  3.30  p.m.  On  my  way  from  the  court-house  to 
my  counsel's  office,  to  obtain  my  satchel  and  return  to  my 
home  in  Connecticut,  I  was  served. with  the  summons  and 
complaint  in  this  action,  verified  June  29,  188G,  and  also 
with  an  order  for  my  examination  as  a  judgment-debtor 
in  the  case  of  Edward  H.  Brown,  Charles  Bernstein  and 
Lafayette  J.  Finch  against  Nathaniel  Sleeman  and  John 
C.  Richardson — both  papers  being  handed  me  simulta- 
neously by  a  r.3presentative  of  Cornelius  A.  Runkle  ;  and 
at  the  time  that  the  said  papers  were  handed  me,  the  said 
representative  was  informed  by  my  counsel  Raphael  J. 
Moses,  Jr.,  that  I  was  here  as  a  witness,  and  thereupon 
said  representative  said,  '  Well,  I'll  serve  you,  and  if  that 
invalidates  it,  you  can  set  it  up.' "  The  motion  to  set  aside 
the  service  of  the  supplementary  order  was  founded  on 
an  affidavit  containing  substantially  the  same  allegations. 
Both  motions  were  denied,  and  the  defendant  and  judg- 
ment-debtor thereupon  took  these  appeals. 

Raphael  J.  3Ios€s,  Jr.,  for  appellant  in  both  cases. 
Cited  Matthews  v.  Tufts,  87  N.  Y.  570,  and  authorities 
cited  in  the  opinion,  and  in  counsels'  briefs  in  that  case. 

Cornelius  A.  Runkle,  for  respondents  in  both  cases. 

It  has  never  been  held  by  the  courts  of  this  State, 
where  that  question  has  come  before  them,  that  the  priv- 
ilege of  foreign  witnesses  from  the  service  of  civil  process 
extends  to  suitors ;  on  the  contrary,  it  has  frequently 
been  held  that  it  does  not.  Pollard  v.  Union  Pacific  R.  11. 
Co.,  7  Abh.  Pr.  N.  S.  70 ;  Jenkins  v.  Smith,  57  Huic.  Fr. 
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171 ;  Schlesinger  v.  Foxwell,  1  City  Cl.  461 ;  Bishop  v. 
Vose,  27  Conn.  1,13.  The  position  of  this  defendant  is 
that  of  a  non-resident  suitor,  and  not  a  witness.  The 
fact  that  he  testified  in  his  own  behalf  was  merely  inci- 
dental. Under  the  Code,  the  effect  of  the  service  of  a 
summons  is  the  same  as  that  of  a  non-bailable  ca.  sa. 
under  the  old  practice ;  and  the  service  of  a  non-bailable 
process  on  a  non-resident  suitor  was  always  allowed. 
"  The  privilege  of  suitors  from  other  States  does  not 
extend  to  non-bailable  process  on  which  no  bail  is 
demanded.  "  Graham's  Practice,  130  ;  Matthews  v.  Tufts, 
87  N.  Y.  568;  Schlesinger  v.  FoxweU,*l  City  Ct.  461; 
Bishop  V.  Vose,  27  Conn.  1,  13. 

McAdam,  Ch.  J. — This  court,  in  Schlesinger  v.  Fox- 
well  (I  Cihj  Cl  461),  held  that  parties  and  witnesses 
while  attending  in  good  faith  any  legal  tribunal  were  priv- 
ileged from  arrest,  but  that  immunity  from  service  of  ordi- 
nary process  was  limited  to  witnesses,  and  did  not  include 
parties.  This  was  in  accordance  with  the  rule  laid  down 
in  Grahams  Pr.  130  (and in  1  JVcnd.  293  ;  7  Abb.  Pr.  N.  S. 
70  ;  57  lloiv.  Pr.  171),  and  upon  the  just  principle  that  if 
a  non-resident  voluntarily  makes  himself  a  suitor  in  our 
courts,  by  instituting  litigations  for  his  own  benefit,  he 
cannot  complain  if  our  citizens  seek  to  collect  their  debts 
by  ordinary  process  from  him.  If  he  \fere  an  inhabitant 
of  this  State  his  attendance  in  court  would  have  given 
him  no  immunity,  and  on  general  principles  a  non-resident 
should  not  be  placed  on  better  ground  than  our  own  cit- 
izens. 

This  appears  to  be  right,  and  seems  fair  enough  as 
matter  of  comity ;  but  our  court  of  appeals  has  decided 
that  process  cannot  be  served  on  a  non-resident  of  the 
State,  though  not  a  witness,  while  attending  court  here, 
and  that  the  immunity  does  not  depend  upon  statutory 
provisions,  but  is  deemed  necessary  for  the  due  adminis- 
tration of  justice  (Matthews  v.  Tufts,  87  K  Y.  568).   This 
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authority  effoctually  Bhields  non-resident  suitors,  not  only 
from  civil  urreHts,  but  from  sorvico  of  all  process,  tuiwlo, 
mrn'ando  et  redc.ujulo,  and  settles  the  present  contention. 
Thn  ordors  appealod  from  must  bo  reversed,  but,  under 
cirfnirnstanfos,  without  costs. 

>iuiiu>Ar>,  J.,  concurred. 


WOELFLE    V.    SCHMENGER. 

City  Court  op  New  Youk,  Speciax.  Teiim,  Majwu,  1886. 

§§  738,  et  seq. 

Offer  n/Jit'lfrmnt —  W/ieti  not  rtffected  hi/  amendment  nf  pletidhigs. 

Whoro  tbo  (Icfcndaafc  ia  an  action,  in  which  tho  complaint  Hot  forth 
throo  causoH  of  action,  Boi'vod  an  answer,  allof^ing  iion-joindor  of 
(lefondatitH  as  to  two  of  tho  cauaeH  of  action,  and  also  Horvod  an 
offer  to  allow  judgment,  and  thereafter  the  complaint  wa» 
amended  by  omitting  the  two  causes  of  action  as  to  which  the 
dofi'nso  of  nou-rojoinder  was  interposed,  anA  Hubsoquently  judg- 
ment was  recovered  against  tho  defendant  for  an  amount  loss  than 
that  for  which  judgment  was  offered,  —Jleld,  tliat  the  defendant 
was  entitlc<l  to  recover  costs  from  the  time  of  liis  ofl'or  ;  that 
his  offer  of  judgment  was  not  in  any  manner  affected  by  the 
amendment  of  the  pleadings. 

{Decided  March  15,  1887.) 

Motion  by  defendant  for  a  new  taxation  of  costs. 

This  action  was  commenced  July  18,  188G.  Tiio  cora- 
|)laiiit  Hot  fortli  throo  causes  of  action — for  work,  labor 
and  services  performed.    On  July  26,  1886,  the  defend- 
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ant  served  an  answer,  consisting  of  a  general  denial,  and 
setting  up,  as  a  separate  defense  and  bj  way  of  coaater- 
claim,  a  cause  of  astioa  for  $225  dim  1.533,  by  reason  of 
the  failure  of  the  defendant  to  perform  work,  pursuant  to 
an  agreement  therein  set  forth  ;  and  also  setting  up  as  a 
defense  the  non-joinder  of  one  Joseph  Schmenger  and  one 
John  Pitro,  claimed  ta  be  necessary  parties  defendant  to 
an  action  on  the  sacond  and  third  causes  of  action  set 
forth  in  the  complaint.  On  the  same  day  the  defendant 
served  an  oflfer  to  allow  judgmsnt  to  be  taken  against  him 
for  $130  and  interest  thereon  from  June  1,  1836,  besides 
costs.  On  July  27,  the  defendant  served  an  amended 
complaint,  setting  up  as  his  only  cause  of  action  the 
claim  set  out  as  the  first  one  in  the  original  complaint, 
and  demanding  judgment  for  S150.  The  answer  of  the 
deiendant  to  this  amended  complaint  was  served  on  Au- 
gust 3,  and  was  a  general  denial. 

On  the  same  day  that  the  amended  complaint  was 
served,  the  plaintiff  commenced  another  action  against 
this  plaintiff,  in  which  Joseph  Schmeuger  and  John  Pitro 
were  parties  defeiidant,  to  recover  $370,  upon  the  claims 
set  forth  in  the  original  complaint  in  this  action  as  the 
second  and  third  causes  of  action  therein.  The  defend- 
ant herein  appeared  in  that  action,  and  his  answer  to  the 
complaint  therein  set  up  the  same  coant3r-claim  contained 
in  his  answer  to  the  original  complaint  herein-  He  also 
in  that  action  offered  jud':im3nt  for  the  sum  of  $l3l),  and 
interest  thereon  from  Jaae  3,  1830,  besides  costs.  It 
appeared  on  this  motion,  by  affi  lavit  of  the  plaintiffs 
attorney,  that,  on  the  trial  of  this  action,  the  defendant 
admitted  that  he  was  indebted  to  the  plaintiff  in  the  sum 
of  3 -3  J,  for  the  services  sued  for  in  ths  second  action. 

After  the  service  of  the  amanled  complaint  and 
answer  thereto  in  this  action,  no  other  off«3r  of  judgment 
was  served  ;  and,  the  offer  made  before  such  amoadment 
not  having  been  accepted,  the  action  was  tried  March  11, 
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1887.  and  the  plaintiff  obtained  a  verdict  for  $77.  The 
clerk  taxed  full  costs  in  favor  of  the  plaintiff,  and  the 
defendant  thereupon  made  this  motion. 

Thomas  C.  Ennevcr,  for  defendant  and  motion. 
Addph  L.  Sanger,  for  plaintiff,  opposed. 

Hall,  J. — The  offer  of  judgment  was  properly  served, 
and  has  never  been  withdrawn,  and  the  judgment  recov- 
ered by  plaintiff  is  less  favorable  than  the  offer.  •  There 
has  been  no  amendment  to  the  pleadings  which  could 
possibly  affect  the  offer  of  judgment.  The  defendant,  in 
his  answer  to  the  original  complaint,  claimed  that  if  he 
was  individually  liable  at  all  it  was  only  upon  the  first 
cause  of  action,  and  it  was  in  respect  to  this  that  the  offer 
was  made  ;  but  if  it  had  been  accepted  at  the  time  it  was 
made,  it  would  have  extinguished  the  counter-claim  so 
far  as  defendant  was  concerned,  although  the  joint  coun- 
ter-claim could  not  properly  be  pleaded  by  him  individu- 
ally. The  amended  answer  did  not  set  up  any  counter- 
claim nor  any  new  defense  which  could  in  any  manner 
interfere  with  the  offer,  and  plaintiff  has  always  been  in  a 
position  to  accept  the  offer  if  he  chose.  The  taxation  of 
the  clerk  will  be  reversed,  and  the  plaintiff's  costs  will  be 
taxed  only  up  to  the  time  of  the  offer,  and  the  defendant's 
costs  will  be  taxed  from  that  time. 
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McILHANNEY  v.  MAGIE. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  March,  1887. 

§§  531,  803. 

Bill  of  particulars — Discovert/  (^  books,  etc.,  tiot  ordered  to  enable  party 

to  serve.* 

A  discovery  of  account-books  in  the  possession  or  under  th  ?  control 
of  the  defendant  in  an  action  cannot  be  ordered  for  the  purpose  of 
enabling  the  plaintiff  to  serve  a  bill  of  particulars  requested  by 
the  defendant. 

(Decided  April  15,  1887.; 

Application  by  plaintiff  for  discovery  of  account-books 
in  the  possession  or  under  the  control  of  the  defendant,  to 
enable  him  to  prepare  a  bill  of  particulars  requested  by 
defendant. 

The  plaintiff  brought  this  action  agaiut  the  defendant, 
to  recover  $1,500  which,  it  is  alleged  in  the  complaint,  the 
defendant  retained  while  acting  as  agent  of  the  plaintiff 
in  the  conduct  of  a  business  in  the  State  of  New  Jersey. 
The  complaint  and  afl&davits  show  that  plaintiff  deposited 
money  with  defendant  from  time  to  time  to  be  applied  to 
the  payment  of  defendant's  salary  in  part  and  also  to  be 
used  by  defendant  for  other  necessary  disbursements  on 
the  farjn  of  plaintiff,  of  which  defendant  was  foreman ; 
that  the  defendant  also,  as  part  of  his  duty,  made  sales 
of  surplus  products  of  the  farm,  and  paid  farm  laborers 

*  See  Note  on  Discoveby,  1  N.  Y.  Civ.  Pro.  193. 
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their  wages,  sometimes  in  money  and  sometimes  in  pro- 
ducts of  the  farm ;  and  alleges  that  defendant  retained 
moneys  received  of  and  on  account  of  plaintiff,  amounting 
to  SI, 500  over  and  above  his  salary  and  disbursements. 

Immediately  on  the  service  of  the  complaint,  the 
defendant's  attorney  caused  to  be  served  on  plaintiffs 
attorney,  the  following  request : 

"  Please  take  notice  that  I  desire  a  bill  of  particulars 
of  the  items  on  which  plaintiff  bases  his  claim  for  balance 
of  $1,500  with  interest  from  October  12,  1886.  I  prefer 
not  to  apply  to  the  court  for  an  order,  and  will  not,  if 
within  ten  days  you  serve  me  with  a  verified  statement  of 
the  items  within  your  knowledge." 

Thereafter,  and  before  issue  joined,  the  plaintiff  peti- 
tioned the  court  for  a  discovery  of  account-books,  which 
he  alleged  the  defendant  had  in  his  possession  or  under 
his  control,  belonging  to  him  and  containing  entries  of  the 
te-ansactions  referred  to  in  the  complaint,  and  set  forth  in 
his  petition  that  he  could  not  comply  with  the  request  of 
defendant  without  the  books. 

H.  F.  Hewsen  [Hamilton  Cote,  attorney),  for  plaintiff  and 
motion. 

The  parties  sustain  the  relation  of  principal  and  agent. 
The  books  belong  to  plaintiff.  The  provisions  of  the 
Code  of  Civil  Procedure  are  broad  enough  to  embrace  this 
case.  They  are  more  liberal  than  the  provisions  of  the 
old  Code  {Code  Civ.  Pro.  §§  803-809;  Bvks  of  Supreme 
Court,  14-17). 

Chauncey  B.  Rifiley,  for  defendant,  opposed. 

The  plaintiff's  motion  to  discover  is  untimely.  The 
practice  provides  for  discovery  on  motion  of  plaintiff  in 
two  cases  only :  (1)  To  enable  him  to  prepare  his  com- 
plaint ;  (2)  To  enable  him  to  prepare  for  trial.  He  has 
prepared  his  complaint  in  this  case,  and,  as  to  preparing 
for  trial,  there  is  no  issue-  to  try,  because  the  answer  is  not 
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yet  served.  Thompson  i\  Erie  R.  R.  (9  A!>b.  Pr.  K  S. 
233),  .  .  .  boltis  that  "  after  plaintiff  has  served  his  com- 
plaint, he  can  not  properly  make  application  for  discovery 
of  books  and  papers  until  after  the  answer  has  been 
served.  Discovery  and  inspection  can  not  be  granted, 
except  for  the  purpose  of  preparation  of  pleadings  or  for 
trial ;  and,  after  plaintiff  has  pleaded,  he  can  not  need 
discovery  before  the  cause  is  at  issue.  The  courts  have  not 
the  power  to  compel  a  discovery  for  any  purpose  exapt 
the  preparation  of  pleadings  or  for  trial.  .  .  .  The  present 
practice  for  the  discovery  of  books  and  papers  is  virtually 
the  same  as  it  was  formerly  under  the  Revised  Statutes. 
The  rules  of  court  are  essentially  the  same.  Cutter  v. 
Pool  (54  H)io.  Pr.  311),  ho'ds  that  an  application  for  an 
inspection  and  copy  of  books  and  papers  must  no^c  be  had 
under  sections  803  to  808  of  the  Code  of  Civil  Procedure, 
which  are  a  virtual  re-enactment  of  the  provisions  of  the 
Revised  Statutes  upon  this  subject.  Shoe  &  Leather  Asso- 
ciation V.  Bailey  (49  N.  Y.  Siqjer.  [17  J.  (C-  S.]  b85),  holds, 
that  "  the  rule  in  chancery  has  not  been  changed  by  the 
Code  of  Civil  Procedure  "  Section  804,  Code  Civ.  Pro. 
declares  "  the  general  rules  of  practice  must  prescribe  the 
case  in  which  a  discovery  or  inspection  may  be  so  com- 
pelled." Rule  XIV.  of  supreme  court  says  that  "the 
discovery  of  books  may  be  compelled  to  enable  a  party  to 
plead  or  prepare  for  trial."  ...  It  is  a  fundamental 
requisite  that  the  remedy  by  discovery  be  indispensably 
necessary.  Campbell  v.  Hoge  (2  Hun,  £08),  holds  the 
latter  proposition,  and  that  the  Rules  of  Court  (15  to  17) 
contemplated  no  such  remedy  except  in  cases  of  necessity. 
The  request  for  a  bill  of  particulars,  served  by  defend- 
ant's attorney,  furnishes  no  ground  for  this  application 
for  discovery,  (1)  because  a  complete  answer  to  that  re- 
quest would  have  been  that  defendant  himself  had  the 
books  ;  (2)  the  plaintiff  had  not  the  books,  nor  the  infor- 
mation sought.  The  paper  served  on  plaintiffs  attorney 
was  not  a  demand  for  particulars,  as  he  claims.  A  demand 
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would  have  been  improper  under  section  531  of  the  Code 
of  Civil  Procedure,  since  no  "  items  of  account "  were 
"  alleged"  in  the  "  pleading."  A  demand,  in  such  a  case, 
would  have  been  obnoyious  to  a  motion  to  set  it  aside  with 
costs.  Clagg  V.  American  Newspaper  Union,  7  Abb. 
N.  a  59,  65 ;  Dowdney  v.  Volkenning,  37  N.  Y.  Super.  Ct. 
313,  320.  Discovery  was  directed  in  two  cases  (under 
the  former  practice)  to  enable  the  petitioner  to  prepare  a 
bill  of  particulars ;  but  the  cases  are  quite  distinguishable 
from  the  present  case.  (1)  In  Prince  v.  Currie  (2  Hoia. 
Fr.  119),  the  plaintiff  had  already  served  a  bill  of  x^articu- 
lars,  (held  to  be  part  of  his  complaint  in  amplification, 
of  the  pleading)  and,  after  issue  joined,  he  was  ordered 
by  the  court  to  furnish  a  further  bill,  and  for  that  purpose 
was  allowed  discovery.  (2)  In  Brevoort  v.  Warner  (8 
IIo2v.  Pr.  321)  the ,  defendant  was  under  an  order  of  court 
to  furnish  particulars,  and  plaintiff  had  the  books  under 
his  control.  Discovery  was  allowed  in  the  premises. 
Both  of  those  cases  are  justified  by  facts  sui  generis.  In 
each  case  particulars  had  been  previously  ordered  by  the 
court. 

Patterson,  J. — Under  the  sections  of  the  Code  and 
the  rules  of  this  court,  applicable  to  the  discovery  of 
books  and  papers,  I  am  reluctantly  compelled  to  deny 
this  motion.  I  do  not  find  anything  which  authorizes  a 
discovery,  in  order  to  the  furnishiri.g  of  a  bill  of  particu- 
lars ;  but  if  a  motion  is  made  to  compel  such  a  bill,  the 
court  will  undoubtedly  consider  the  fact  that  all  the  infor- 
mation sought  is  within  the  knowledge  of  the  defendant, 
who  has  possession  of  the  books. 

Motion  denied,  without  costs. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  JOHN 
D.  LOCKE  COMPANY  LIMITED. 

LOCKE,  AS  Administrator,  etc.,  Appellant,  v.  COVERT, 
AS  Receiver,  etc. 

SiPREME   Court,  Second   Department,  General   Term, 
December,  1886. 

§  1788. 

C  sts —  When  receiver  of  corporation  required  to  pay  before  distribviion 

of  fund, 

Wnere  a  judgment  was  recovered  against  the  receiver  of  a  co3T)or3- 
tiou  in  an  action  brought  against  the  company  and  defended  by 
him  for  the  benefit  of  the  fund  of  which  ho  was  custodian, — Heldy 
that  the  receiver  should  be  required  to  pay  the  costs  of  such  action 
before  the  distribution  of  the  fund  ;  that  the  costs  of  tbe  action 
were  an  expense  incurred  for  the  benefit  of  the  fund,  and  it  is, 
therefore,'  equitable  that  such  expense  should  be  borne  by  tlio 
fund,  and  that  this  was  not  giving  a  preference  to  a  debt  as  such. 

Columbian  Ins.  Co.  v.  Stephens  (37  N.  Y.  536)  ;  Shields  v.  Sulli- 
van (3  Dem.  296);  followed. 

[Decided  December,  1886. ) 

An  appeal  from  an  order  denying  motion  that  John  W. 
Covert,  receiver  of  the  John  D.  Locke  Company  Limited, 
be  required  to  pay  the  costs  of  an  action  defended  by 
him,  out  of  the  funds  of  such  corporation. 

In  October,  1885,  Auburn  G.  Locke,  as  administrator 
of  John  D.  Locke,  deceased,  commenced  an  actiou  aj^ainst 
the  John  D.  Locke  Company  Limited,  a  domestic  coi'po- 
ration,  and  Frank  M.  Locke,  as  administrator  of  John  D. 
Locke,  deceased,  to  recover  on  six  causes  of  actiou,  the 
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amount  of  the  same  number  of  loans  made  by  the  plaint- 
iff's intestate  to  the  John  D.  Locke  Company  Limited 
durinf^  his  lifetime.  On  December  9,  1885,  in  an  action 
brought  by  the  People  of  the  State  of  New  York  against 
John  D.  Locke  Company  Limited,  judgment  was  entered, 
dissolving  said  corporation,  and  appointing  James  "W, 
Covert  its  receiver.  The  action  brought  by  Auburn  G. 
Locke,  as  administrator,  against  the  cojipany  was  con- 
tinued against  its  receiver,  who  served  an  answer  denying 
nearly  all  the  material  allegations  of  the  complaint. 

On  June  15,  li86,  after  a  trial  at  which  the  plaintiff's 
claim  was  litigated  by  the  receiver,  judgment  was  entered 
in  that  action  in  favor  of  the  plaintiff  therein  for  the  sum 
of  $11,413.92,  principcil  and  interest,  together  with  $670.61 
costs,  $o70.70  of  which  costs  were  an  extra  allowance 
granted  by  the  court.  On  June  26,  1883,  upon  proof  of 
these  facts,  and  that  the  receiver  had  $10  000  to  his  credit 
on  deposit  in  the  United  States  Trust  Company,  and  that 
other  claims  against  the  receiver  which  were  entitled  to 
preference,  had  all  been  paid,  the  attorney  for  Auburn  G. 
Locke,  as  administrator,  etc.,  moved  at  special  term  for 
an  order  requiring  the  receiver  to  pay  to  the  plaintiff  or 
his  attorney  the  sum  of  $670.61  costs  of  the  action  brought 
by  Auburn  G.  Locke  against  the  John  D.  Locke  Company, 
out  of  the  moneys  on  deposit  in  the  United  States  Trust 
Company  to  the. receiver's  credit,  together  with  the  costs  of 
the  motion.  This  motion  was  entitled,  both  in  the  action 
brought  by  Auburn  G.  Locke,  as  administrator,  against 
the  John  D.  Locke  Company  Limited,  and  in  the  action 
brought  by  the  People  of  the  State  of  New  York  against 
said  company,  in  which  the  receiver  was  appointed,  and 
a  notice  thereof  was  served  upon  the  attorney-general 
and  upon  the  attornej's  for  the  receiver. 

Upon  the  motion,  the  receiver  presented  an  affidavit, 
made  by  his  attorney,  in  which  he  stated  "  that  the 
amended  answer  therein  was  interposed  in  behalf  of  said 
receiver  upon  the  continuance  of  the  action  against  him 
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in  good  faith,  and  was  justifiable  for  the  reason  that  said 
»ec3ivor  vriii  totally  ignorant  of  the  facts  allegod  in  the 
complaint  therein,  and  had  no  authority  as  such  receiver 
to  all  )w  a  judgment  to  be  taken  theroin  by  defendant  for 
the  amount  claimed  in  said  ctjmplaint ;  that  said  receiver 
liasmad^  no  nnraasonable  defen.so  in  said  action  ;  that  The 
John  D.  Lojk3  Company  Limited,  the  defendant  in  the 
other  action,  and  in  which  said  receiver  was  duly  appointed 
the  custodian  and  receiver  of  its  property,  was  at  the  time 
of  his  said  appointment,  and  still  is,  insolvent,  and  passed 
into  said  receiver's  hands  in  said  suit  of  The  People 
against  it  at  the  instance  and  at  the  request  of  the  attor- 
ney-general of  the  State  of  New  York  for  such  reacon,  and 
for  further  reason,  that  the  prosecution  of  said  suit  of  said 
administrator  against  it  would,  if  successful,  deprive  its 
creditors  of  their  just  share  of  its  property  and  assets." 

The  motion  was  denied  at  special  teim,  and  this 
appeal  thereupon  taken. 

liojer  Fosicr,  for  the  appellant. 

Costs  awardv^d  in  a  judgment  against  a  receiver  or 
other  trusted  are  always  entitled  to  immediate  payment  in 
fall  from  the  property  in  his  possession.  This  is  in 
accordance  with  the  well-known  principle  that  expenses 
incurred  in  the  administration  of  a  trust  esttfte  must  be 
paid  before  its  distribution  among  the  beneficiaries. 
Camp  y.  Recaivors  of  Niagara  Bank,  2  Pdij<\  283 ; 
Columbian  Ins.  Co.  v.  Stevens,  37  N.  Y.  53S  ;  Shialds  v. 
S allivaii,  3  Dcrn.  296 The  fact  that  an  extra  allow- 
ance is  included  in  the  costs  afiords  no  exception  to  this 
rule.     Columbian  Lis.  Co.  v.  Stevens,  supra. 

Anthony  B.  Porter  (Porter  dt  Kilvert,  attorneys),  for  the 
respondent. 

The  plaintiff  is  not  entitled  to  any  preference.  Funds 
in  the  hands  of  a  receiver  must  be  distributed  by  him 
pursuant  to  section  79,  title  4,  chapter  8,  part  3,  of  the 
Voii.  XII.— 3 
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Revised  Statutes.  This  section  makes  no  preference  in 
favor  of  costs  included  in  a  judgment,  and  only  prefers  a 
judgment  wliere  it  has  been  obtained  against  the  corpora- 
tion while  it  was  in  existence,  and  then  only  to  the  value 
of  the  realty  upon  which  it  is  a  lien Distinguish- 
ing Columbian  Ins.  Co.  v.  'Stevens,  37  N.  Y.  53G ;  Estate 
of  Heather,    N.    Y.    Daily   Re'jister,   February   14,   188o. 

The  effort  made  by  the  receiver,  as  a  defendant, 

went  only  to  the  protection  and  distribution  of  the  fund, 
and  was  not  inaugurated  by  him  for  its  benefit  or  increase. 
He  was  bound  to  defend,  and  did  not  unreasonably  do  so, 
his  answer  being  one  stating  insufficient  knowledge  or 
information  to  form  a  belief  as  to  the  material  allegations 
in  the  complaint.     2  Paige,  283. 

Pratt,  J.— The  receiver  is  the  custodian  of  a  fund, 
subject  to  the  direction  of  the  court  to  pay  it  out  to  par- 
ties establishing  claims  thereupon.  The  costs  of  the 
action  were  incurred  for  the  benefit  of  the  fund.  It  is, 
therefore,  equitable  that  the  expenses  of  the  effort  should 
be  borne  by  the  fund  in  whose  behalf  they  were  incurred. 
In  the  language  of  Justice  Woodruff  (Columbian  Ins. 
Co.  V.  Stevens,  37  N.  Y.  537-539),  this  is  not  giving  a 
preference  to  a  debt  as  such  ;  it  is  requiring  the  fund  to 
pay  an  expense  incurred  for  its  own  benefit. 

The  case  of  Shields  v.  Sullivan  (3  Bern.  29G),  is  in  point 
and  to  same  effect.  It  follows  that  the  motion  to  require 
the  receiver  to  pay  the  costs  should- have  been  granted.^^ 

BaeJsAED,  p.  J.,  and  Dykman,  J.,  concurred. 

*  The  opinion  of  tlie  sijccial  term,  on  denying  tlie  motion,  is  as 
follows  : 

CuiiLEN,  J. — I  differ  from  the  learned  surrogate.  [Shields  ?;.  Sul- 
livan, 3  Dem.  296.]  I  deny  the  analogy  between  a  suit  brought  to 
benefit  the  fund,  and  a  suit  which  relates  merely  to  the  distribution 
of  the  fund,  which  is  the  present  case. 

Motion  denied. 
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Estate  of  JOHN  F.  DELAPLAINE,  Deceased. 

Suriiooate's  Court,  New  York  County,  April,  1887. 

§§  18G1,  2472,  247G,  2481,  2611,  2621. 

Surrogate's  court — Jurisdidion  rf,  to  admit  will  not  prodiuxd —  When 
jrill  witiioul  subscrU)ing  witnesses  v. ay  he  prahatt'd. 

A  surrogate "s  court  has  jurisdiction  to  entertain  i^rocccdings  for  the 
probate  of  a  -will  wliicU  is  not  produced  before  the  surrogate  for 
the  reason  that  it  is  in  the  possession  of  a  foreign  court  which  will 
not  sufl'er  it  to  be  removed  from  its  files.  [\^,*,'] 

Russell  r.  Hartt  (87  ^Y.  Y.  19),  followed.  V,"* J 

The  fact  that  the  Code  of  Civil  Procedure  confers  upon  the  supreme 
court  jurisdiction  over  the  probate  of  a  will  which  "  is  in  another 

•  State  or  country,  under  such  circumstances  that  it  cannot  be 
obtained  "  for  the  purpose  of  being  admitted  to  probate  in  a  sur- 
rogate's court,  does  not  deprive  the  surrogate's  court  of  jurisdic- 
tion to  admit  such  a  will  to  probate  ;[',']  the  surrogate's  court  is 
not  to  be  ousted  of  jurisdiction  by  mere  inference  and  implication 
from  words  used  by  the  Legislature  in  conferring  jurisdiction  upon 
other  tribunals.   ['] 

The  Code  of  Civil  Procedure,  both  in  spirit  and  in  letter,  contem- 
plates an  expansion  rather  than  a  contraction  of  the  jurisdiction 
which  surrogate's  courts  had  prior  to  its  enactment    [*] 

Although  a  will  relating  to  personal  property  is  without  nubgcribing 
witnesses,  if  it  is  executed  in  accordance  with  the  laws  of  the 
place  of  residence  <if  the  decedent,  the  surrogate  has  jurisdiction 
of  a  proceeding  fur  its  prolate,  and  may  admit  it  to  jirobate.  [^,'J 

If  a  surrogate's  court  has  general  jurisdiction  of  a  proceeding,  but 
the  precise  way  in  which  that  jurisdidion  can  be  exercised  is  not 
pointed  out,  the  surrogate  is  at  liberty  to  adopt  such  mode  of  pro- 
cedure as  the  exigencies  of  the  case  demand.   [*j 

Seaman  r.  Dnryoa  (10  B<irb.  523;  affd.  11  N.  Y.  324) ;  [']  CampbeU 
r.  Logan  (2  Bred.  290),  [«]  followed. 

Where  i^ersons  claiming  to  be  devisees  and  legatees  under  an  instru- 
ment executed  by  one  D.  as  a  second  codicil  to  a  paper  theretofore 
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admitted  to  probate  as  his  last  ■will  and  testament,  presented  a 
petition  to  tlie  surrogate  of  New  York  county,  alleging,  among  other 
things,  that  D.  died  in  the  city  of  New  York ;  that  he  left  therein 
personal  assets  of  great  value,  and  that  the  jmper  under  which 
the  petitioners  claim  came  into  being  in  the  city  of  Vienna,  Aus- 
tria ;  that  it  was  holographic,  and  bore  the  signature  of  the  dece- 
dent as  the  maker ;  that  although  it  did  not  purport  to  have  been 
executed  in  the  presence  of  subscribing  witnesses,  it  was  never- 
theless valid  and  effectual,  because  executed  in  accordance  with 
the  laws  of  Austria,  in  which  the  decedent  then  had  his  resi- 
dence and  permanent  domicile  ;  that  it  was  not  produced  before 
the  surrogate  for  the  reason  that  it  was  in  the  possession  of  a  cer- 
tain Austrian  coixrt,  which  would  not  suffer  it  to  bo  removed  from 
its  files,  — /M/,  that  ttie  surrogate's  court  has  jurisdiction  to  grant 
or  refuse  probate,  and  that  the  fact  that  the  instrument  was  not 
produced,  and  that  it  was  without  subscribing  witnesses,  did  not 
deprive  the  said  court  of  jiu'isdiotion.  ["J 
{Decided  Jjyril,   1887.) 

Four  motions  (heard  together)  to  dismiss  proceeding 
for  the  probate  of  a  certain  instrument  as  a  codicil  to  the 
last  will  and  testament  of  the  decedent. 

The  opinion  states  the  facts. 

Michael  H.  Cardozo  {Billings  <&  Cardow,  attorneys),  for 
James  Cruikshank,  an  executor,  &c.,  of  decedent,  and 
motion. 

Joseph  A.  Welch,  for  T.  W.  Chambers,  an  executor,  &c., 
of  decedent,  and  motion. 

GeoTfje.  7?:  Schieffelin,  for  Julia  M.  Schieffelin  and 
another,  heirs  at  law,  and  motion. 

Lucien  B.  Chase,  for  Julia  A.  Chase,  heir  at  law,  &c., 
and  motion. 

Daniel  H.  Chamberlain  and  Henry  W.  Tafi,  for  petition- 
ers, opposed. 
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U'HJiam  H.  Hamilton,  special  guardian,  for  Arthur  F. 
Stolzal,  opposed. 

Rollins,  S. — Amelia  A.  Stolzel  and  Arthur  F.  Stolzel, 
rs  dovisccs  and  legatees  under  an  instrument  claimed  to 
have  been  executed  by  this  decedent  on  July  17,  1883, 
cs  i\  second  codicil  to  a  paper  heretofore  admitted  to  pro- 
biito  a'3  his  last  will  and  testament,  commenced  in  Juno 
last  a  proceeding  in  this  court  for  the  probate  of  such 
second  codicil. 

It  is  alleged  in  their  petition  that  the  decedent  died  in 
February^,  1835,  in  the  city  of  New  York  ;  that  he  left  in 
the  said  city  personal  assets  of  great  value  ;  that  the  paper 
under  which  the  petitioners  claim  came  into  being  in  the 
city  of  Vienna,  in  the  empire  of  Austria ;  that  it  is  holo- 
graphic, and  b^ars  the  sigiiatura  of  dace  dent  as  its  maker ; 
that  though  it  doe  not  purport  to  have  been  executed  in 
the  presence  of  any  person  as  a  subscribing  witness,  it  is 
nevertheless  valid  and  eflfectual,  because  it  was  executed 
in  accordance  with  the  lav/s  of  the  said  empire  of  Austria, 
in  which  decedent  then  had  his  residence  and  permanent 
domicile ;  that  it  is  not  produced  before  the  surrogate,  for 
the  reason  that  it  is  in  the  possession  of  a  certain  Aus- 
trian court  in  the  petition  specified,  which  court  will  not 
Butfcr  it  to  be  removed  from  its  files. 

Answers  have  been  interposed  on  behalf  of  certain  per- 
sons interested  under  the  will  as  proved. 

It  is  insisted  by  the  respondents  that  this  court  is  with- 
out jurisdiction  in  the  premises  : 

First.  Because  of  the  non-production  of  the  instrument 
whoso  probate  is  sought,  and 

Second.  Because  of  the  conceded  fact  that  such  instru- 
ment is  without  subscribing  witnesses. 

First.  Is  the  actual  production  of  a  testamentary  paper 
before  the  surrogate  essential  to  the  exercise  of  his  juris- 
diction to  grant  or  to  refuse  probate  ?  Certainly  not  in 
all  cases.    Section  2G21  of  the  Code  of  Civil  Procedure 
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— — » 

expressly  declares  that  "  a  lost  or  destroyed  will "  can  be 
proved  in  a  surroj^ate's  court.  But  the  respondents  claim 
that  only  such  cases  as  are  covered  by  section  2621  are 
excepted  from  what  they  insist  is  the  general  rule  :  that 
without  the  physical  presence  of  the  paper  sought  to  be 
established  as  a  will,  the  surrogate  is  powerless  to  adju- 
dicate upon  its  title  to  probate. 

If  there  had  been  no  change  in  the  statutes  touching 
[*]    the  jurisdiction  of  this  court  since  the  arising  of  the 

situation  upon  which  the  court  of  appeals  comments 
in  Russell  v.  Hartt  (87  N.  Y.  19),  the  question  here  pre- 
sented would  be  susceptible  of  an  easy  solution.  That 
situation  was  as  follows  : 

The  surrogate  of  Uls-er  county  had  admitted  to  pro- 
bate an  instrument  that  had  never  been  produced  before 
him,  and  that  could  not  be  produced,  for  the  reason  that 
it  was  in  the  custody  of  a  court  in  Scotland  which  refused 
to  give  it  up.  That  instrument  disposed  of  real  and 
personal  property  in  Scotland  and  of  other  real  and 
personal  property  in  the  State  of  Now  York.  It  had  been 
executed  in  accordance  with  the  formalities  both  of  the 
Scotch  law  and  of  the  law  of  this  State.  The  subscribing 
witnesses  were  examined  in  Scotland  under  a  commission 
issued  by  the  surrogate,  and  their  depositions  were 
admitted  at  the  trial  and  constituted  the  evidence  by 
which  the  decree  appealed  from  was  supported. 

In  the  course  of  an  opinion  in  which  all  his  associate 
judges  concurred.  Finch,  J.,  pronounced  chapter  4G0  of 
the  act  of  May  16,  1837,  broad  enough  in  its  terms  to 
authorize  the  surrogate  to  take  proofs  of  an  existent  will 
without  requiring  its  production. 

The  provisions  to  which  the  learned  judge  referred 
were  manifestly  those  contained  in  sections  1,  71  and  77 
of  the  act. 

Section  1  gave  to  the  surrogate  of  each  county 
authority  "  to  take  tlm  proof  of  last  icHh  mid  testaments  of  (aU 
deceased  persons  in  the  following  cases"  (naming  them). 


CIVIL  PROCEDURE  REPORTS.  39 

Estate  of  Delaplaine. 

Section  71  expressly  abrogated  the  limitation  imposed 
upon  the  surroj;;ite's  authority  by  section  1,  title  1,  chap- 
ter 2,  part  3  of  the  Revised  Statutes,  to  the  efiect  that 
"  no  surrogate  shall,  under  pretext  of  incidental  power  or 
constructive  authority,  exercise  any  jurisdiction  whatever 
not  expressly  given  by  some  statute  of  this  State." 

Section.  77  provided  that,  "  on  any  proceeding  or  mat- 
ter in  controversy  before  a  surrogate,  vehcn  the  testimony 
of  a  witness  in  any  other  State  or  Territory  of  the  United 
States,  or  in  any  foreign  place,  is  required  by  any  party 
to  such  proceeding  or  controversy,  the  surrogate  may 
issue  a  commission  to  take  such  testimony." 

The  act  of  1837  was  repealed  in  terms  by  the  general 
repealing  act  of  May  10,  1880  {L.  1880,  ch.  245),  but  the 
provisions  upon  which  rests  the  decision  in  Russell  v. 
Hartt,  were  substantially  re-enacted  in  the  Code  of  Civil 
Procedure : 

First.  Section  1  of  the  old  law  reappears  as  section 
2176  of  the  Code.  To  the  surrogate's  court  of  each 
county  the  latter  statute  gives  "jurisdiction,  exclusive  of 
every  other  surrogate  to  take  the  proof  of  a  irnll  in  either  of 
the  following  cases  "  (specifying  them). 

A  comparison  of  the  language  just  quoted  with  the 
language  of  section  1  of  the  act  of  1837,  supra,  does  not 
even  faintly  suggest  the  notion  thtit  by  the  latter  statute 
the  Legislature  intended  to  restrain  the  surrogate's  pro- 
bate jurisdiction  within  narrower  limits  than  had  been 
fixed  by  the  earlier.  Unqualified  authority  "to  take  the 
proof  of  a  will "  would  surely  be  no  less  comprehensive 
than  unqualified  authority  "  to  take  the  proof  of  last  wills 
and  testaments  of  all  deceased  persons;"  and  while  the 
authority  conferred  by  neither  of  the  statutes  under  con- 
sideration is  unqualified,  but  in  both  of  them  is  limited 
to  certain  specified  "following  cases,"  it  will  appear, 
when  the  two  sets  of  "following  cases"  arc  juxtaposited, 
that  while  the  field  of  the  surrogate's  jurisdiction  has 
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been  in  no  respect  narrowed,  it  has  been  in  some  respects 
enlai-ged  by  the  later  enactment. 

Second.  It  cannot  be  claimed  that  any  change  lias 
been  wrouglit  in  the  character  and  the  extent  of  the 
authority  of  this  court  by  the  repeal  of  section  71  of  the 
net  of  1837,  which  itself  repealed  the  inhibition  of  the 
Eevised  Statutes  against  the  exercise  by  the  surrogate  of 
''incidental  powers;"  for,  by  subdivision  11  of  section 
£481  of  the  Code,  the  surrogate  is  authorized  "to  proceed 
in  all  matters  subject  to  the  cognizance  of  his  court,'* 
where  it  is  not  otherwise  prescribed  by  statute,  *'  accord- 
ing to  the  course  and  practice  of  a  court  having,  by  the 
common  law,  jurisdiction  of  such  matters,  and  to  exercise 
Guch  incidental  powers  as  are  necessery  to  carry  into 
effect  the  powers  expressly  conferred,"  It  is  tru&  that 
section  2172  of  the  Code,  which  is  now  the  source  of  th(> 
surrogate's  ganeral  jurisdiction,  and  which  in  its  first  sub- 
division empowers  him  "to  take  the  proof  of  wills"  and 
"■  to  admit  wills  to  probate,"  declares  in  its  concluding  s3d- 
tonca  tliat  the  jurisdiction  thus  conferred  "  must  be  exer- 
cised in  the  casea^  and  in  the  manner  prescribed  by  stat- 
ute." But  a  like  restriction,  in  words  almost  identical, 
was  imposed  by  section  1,  title  1,  chapter  2,  part  3  of  tho 
Eevised  Statutes  (B  Banks'  G  ed.  326),  and  remained, 
unaltered  upon  the  statute  book  until  it  was  displaced  by 
the  corresponding  provision  of  the  Code> 

ridrd.  Section  77  of  the  act  of  1837  gave  the  surro- 
gate authority  to  issue  commissions  for  tho  examination 
of  witnesses  in  other  States  or  countries.  It  will  of  course 
be  conceded  that  powers  no  less^  ample  are  now  conferred 
by  the  Code. 

[See  section  2538,  making  applicable  to  surrogate's 
courts  article  2  of  title  3  of  chapter  IX  ,  which  relates  to 
"  depositions  taken  without  the  State  for  use  within  the 
State."] 

I  have  thus  demonstrated  that  if  the  decision  in  Ens- 
sell  V.  Hartt  is  not  to  be  taken  as  controlling  my  disposi- 
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tion  of  the  principal  matter  hero  in  controversy,  it  is  for 
some  r3a3oa  qiitD  aoirt  froai  any  s'a;:>po33cl  variations 
batweeu  thosa  ssctioa^  of  t!i3  aob  oc  1837  upon  wliich  tho  . 
decision  rests,  and  cognats  provisions  in  tho  law  as,  it 
stands  to-day. 

But  tho  parties  opposincj  the  probate  of  tho  alleged 
codicil  insist  that  lack  of  jurisdiction  in  tho  surroj^^to's 
court  to  prove  a  testamentary  paper  not  produced,  and 
not  sought  to  be  established  as  lost  or  destroyed,  is  made 
apparent  by  reference  to  section  1861  of  the  Code. 

This  section  forms  a  part  of  article  3,  title  3,  chapter 
XV.  The  chapter  is  wholly  concerned  with  certain  special 
provisions  regulating  "ac'ivis  ;"  the  titlo  is  styled  "  Ac- 
tiovs  relating  to  the  estate  of  a  docedont ; '  tho  article  is 
entitled  "Actio:is  to  establish  or  impeach  a  will ;"  the  sec- 
tion provides  that  in  certain  specified  classes  of  cases  ono 
may  maintain  an  aclion  to  procure  a  judgment  establish- 
ing a,  wilL 

The  first  and  second  of  these  classes  are  described  as 
follows  :  "  Where'  a  will  of  real  or  personal  property,  or 
both,  has  been  executed,  in  such  a  manner  and  under  such 
circumstances,  that  it  might,  under  the  laws  of  this  State, 
be  admitted  to  probate  in  a  surrogate's  court ;  but  tho 
original  will,"  either  (a)  "  is  in  another  State  or  country, 
under  such  circumstances,  that  it  cannot  be  obtained  for 
that  purpose,"  or  (b)  "  has  beefl  lost  or  destroyed  by  acci- 
dent or  design." 

The  third  class  is  thus  defined  :  "  Where  a  will  ol 
personal  propert}',  made  by  a  person  who  resided  with- 
out tho  State,  at  the  time  of  the  execution  thereof,  or  r.t 
the  time  of  his  death,  has  been  duly  executed,  according 
to  the  laws  of  the  State  or  country  in  which  it  was  exe- 
cuted, or  in  which  tho  t3st;ator  resided  at  tho  time  of  his 
death,  and  tho  caso  is  nofi  ono  where  tho  will  can  bo  admit- 
ted to  probate  in  a  surrogate's  court,  under  the  laws  of 
tho  State." 

The  language  of  the  first  part  of  the  first  and  the  last 
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part  of  the  last  subdivision  certainly  seems  to  involve  the 
notion  that  inability  to  produce  a  will  because  of  its 
detention  in  another  State  or  country,  operates  to  prevent 
its  admission  to  probate  in  a  surrogate's  court,  even 
though  that  court  would  else  have  undoubted  jurisdiction 
in  the  promises. 

If,  however,  the  statutes  which  confer  upon  the  surro- 
gate his  authority  in  matters  of  probate,  contain  no  such 

restrictions  and  limitations  as  regards  wills  not  pro- 
[']    duced  in  his  court,  but  on  the  contrary,  are  couched 

in  terms  sufficiently  broad  and  general  to  justify  him 
in  taking  tlie  proofs  of  such  instruments,  it  is  plain,  I 
think,  that  he  is  not  to  be  ousted  of  his  jurisdiction  by 
mere  inference  and  implication  from  words  used  by  the 
Legislature  in  conferring  jurisdiction  upon  other  tribunals. 
Suppose  that  among  the  cases  specified  in  section 
1861,  as  warranting  the  maintenance  of  an  action  to  estab- 
lish a  will,  was  the  case  following  :  "  Where  a  will  has 
been  executed  under  such  circumstances  that  it  might, 
under  the  laws  of  the  State,  be  admitted  to  probate  in  a 
surrogate's  court,  hut  "  such  will  is  worded  in  the  German 
language,  or  is  written  on  blue  paper  ;  it  could  scarcely 
be  claimed  that  such  a  provision  would,  of  itself,  deprive 
the  surrogate  of  authority  to  take  proof  of  wills  written 
on  blue  paper,  or  of  wills  expressed  in  the  German  tongue. 
There  is  no  such  virtue  in  a  hut.  And  that  "  but  "  has  no 
such  virtue,  as  it  is  employed  in  this  section,  becomes 
manifest  upon  consideration  of  the  last  clause  of  its  first 
subdivision — the  clause  relating  to  lost  wills  p.nd  wills 
that  have  been  destroyed.  The  punctuation  of  the  sec- 
tion is  so  faulty  that  upon  a  casual  reading  one  may  fail 
to  note  that  that  clause,  like  the  one  preceding,  is  con- 
nected with  clause  first  by  the  word  "  but."  [I  have  made 
that  fact  conspicuous  by  the  insertion  of  the  word 
"  either  "  before  the  words  "  is  in  another  State  or  coun- 
try "  in  the  foregoing  quotation  from  the  statute.] 

The  implication  that  procedure  by  action  is  the  only 
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procedure  whereby  lost  and  destroyed  Avills  can  be  proved, 
and  that  surrogate's  courts  are  therefore  powerless  in 
the  premises,  is  no  less  definite  and  positive  than  the 
implication  that  an  action  is  the  only  proceeding  for  estab- 
lishing wills  detained  in  a  foreign  State  or  country,  and 
for  that  cause  not  producible.  But  there  is  not  the 
slightest  ground  for  sapposing  that  the  Legislature  or  tho 
codifiers  intended  that  the  provision  which  thus  empow- 
ers courts  of  general  jurisdiction  to  establish  a  lost  or 
destroyed  will  should  be  taken  as  invohing  a  denial  of 
like  authority  to  the  surrogate.  On  the  contrary,  section 
2621  of  the  Code, — which  went  into  operation  simultane- 
ously with  section  18Gi, — expressly  provides  that  a  "  lost 
or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court."  And  it  would  appear  from  Mr.  Throop's 
note  to  section  1831  that  the  latter  section  does  not 
embody  an  afterthouarht  of  the  codifiers,  but  that,  when 
tho  phraseology  of  the  earlier  was  under  consideration, 
the  commissioners  had  in  mind  tho  extension  to  all  surro- 
gates' courts  of  that  power  of  proving  lost  and  destroyed 
wills  which  had  been  exercised  by  the  surrogate  of  this 
county  since  1870. 

That  section  18G1  should  not  receive  the  interpretation 
claimed  for  it  by  these  contestants  is  apparent  fi'om 
another  consideration.  An  examination  of  the  statutes 
for  which  it  has  been  substituted  will  show,  that  those 
statutes  furnished  the  appellant  in  Russell  v.  Hartt  with 
arguments  against  the  authority  there  exercised  by  the 
surrogate,  no  less  forcible  than  the  arguments  based  in 
the  case  at  bar  upon  the  supposed  restrictive  language  of 
the  Code. 

Section  1861  is  in  the  main  a  re-enactment,  with  modi- 
fications, of  sections  63a,  68a  and  63/;,  title  1,  chapter  vi. 
pai-t  2,  Revised  Statutes  (3  Banks'  6  ed.  VO,  71). 

Section  63a  provided  that  "a  will*  dulj'  executed 
according  to  the  laws  of  ths  State,  where  tho  witnesses  to 
the  same  reside  without  the  jurisdiction  of  this  State,  or 
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a  duly  exemplified  or  authenticated  copy  thereof,  where 
the  original  will  is  in  the  possession  of  a  court  or  tribunal 
of  justice  in  another  country  or  State  whence  the  same 
cannot  be  obtained,  may  be  proved  in  the  court  of  chan- 
coiy,  upon  a  commission  to  be  issued  for  that  purpose  on 
application  to  the  chancellor. 

Section  QSa  provided  that  "wills  of  personal  estate 
duly  executed  by  persons  residing  out  of  this  State, 
according  to  the  laws  of  the  State  or  country  in  which 
the  same  were  made,  may  be  proved  under  a  commission 
to  be  issued  by  the  chancellor," 

Neither  of  these  sections  contains  any  express  refer- 
once  to  the  circumstance  to  which  they  both  owe  their 
origin — -the  lack  of  power  in  the  surrogate's  court  of  that 
time  to  issue  a  commission  for  the  examination  of  wit- 
nssses  without  the  State. 

Sections  63a-G8a  did  not  form  a  part  of  the  Revised 
Statutes  as  originally  enacted,  but  were  inserted  after- 
wards (section  16,  chapter  320,  Laios  of  1830).  In  com- 
menting upon  their  object  and  effect  the  revisers  say  : 
"There  was  no  provision  in  the  old  statutes,  nor  is  any 
contained  in  the  new,  relative  to  the  proof  of  foreign  Avills. 
The  above  sections  will  remedy  the  omission  in  a  manner 
which,  it  is  believed,  will  be  entirely  safe  "  (5  Edm.  Stat. 
631). 

The  sections  h?re  referred  to  continued  in  force  unin- 
terruptedlj'  until  their  repeal  in  1880,  and  that,  too,  with- 
out anv  modification,  except  such  as  was  occasioned  by 
the  abolition  of  the  court  of  chancery,  and  the  transfer- 
ence of  its  powers  and  jurisdiction  to  the  supreme  court 
{Laios  of  1847,  ch.  280,  §  16). 

That  those  sections  lodged,  first  in  the  chancery  court 
and  thereafter  in  its  successor,  exclusive  jurisdiction  of 
wills  not  producible  because  of  their  detention  in  a  foreign 
tribunal,  and  of-  wills  whose  probate  involved  the  exami- 
nation of  witnesses  without  the  State,  was  strenuously 
urged  before  the  court  of  appeals  in  Russell  v.  Hartt. 
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But  Finch,  J.,  pronouncing  the  court's  opinion, 
expressly  sauctious  the  contention  of  the  respondents  in 
that  proceeding,  that  before  the  enactment  of  chajiter  320 
(iiipra),  the  surrogate's  court  had  had  jurisdiction  to  take 
proof  of  foreign  wills,  and  continued  to  have  it  thereafter, 
but  that  this  jurisdiction  was  "  so  hampered  and  rendered 
inefiectual,  in  cases  where  the  witnesses  could  not  be  pro- 
duced, by  t'ue  inability  of  the  court  to  issue  a  commission, 
as  to  make  necessary  and  occasion  "  the  grant  of  authority 
to  the  chaticellor.  This  view  of  the  matter  was  very 
dearly  and  forcibly  enunciated  by  Surrogate  Bradford  in 
Isham  c.  Gibbons  (1  Brad.  G9),  cited  with  approval  in 

Russell  v.  Hartt. 
f]  I  am  satisfied  that  there  are  no  such  differences  be- 
tween sections  63':-69  {,  as  thus  construed, and  section 
ISGl  of  the  Code,  as  to  warrant  the  notion  that,  by  the 
latter  enactment,  the  Legislature  intsnded  to  hedge  about 
the  probate  jurisdiction  of  the  surrogate  with  restrictions 
such  as  had  never  been  theretofore  been  imposed. 

Counsel  for  the  contestants  lay  some  stress  upon  the 
direction  contained  in  section  2835  of  the  Code,  to  the  efi'ect 
that  except  where  special  provision  is  otherwise  made 
by  law,  a  written  will,  after  it  has  been  proved,  "  must  be 
retained  by  the  Surrogate  until  the  expiration  of  one  year 
after  it  has  been  recorded,  .  ,  .  and  must  then  be 
returned  upon  demand  to  the  person  who  delivered 
it,"  &c.. 

This  provision  has  taken  the  place  of  section  54,  title  1, 
chapter  vi.  part  2  of  the  Ravised  Statutes  (2  Jiav.  *ya^ 
G6),  which  declared  that  "  all  wills,  whenever  proved 
according  to  law,  except  such  as  are  required  to  bo 
deposited,  shall,  after  being  recorded,  be  returned  upon 
demand  to  the  ])erson  who  delivered  the  same,"  etc.,  <fcc. 

The  language  of  s3ctiou  2635  involves  no  stronger 
implication  that  the  production  of  a  will  must  precede  its 
admission  to  probate,  than  is  involved  in  the  provisions 
above  quoted  from  the  Revised  Statutes,  and  the  latter 
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proviisions  were  in  force  when  the  will  which  occasioned 
the  controversy  in  Russell  v.  Hartt  was  admitted  to 
probate. 

It  would  be  profitless  to  make  detailed  comment  upon 
the  results  of  comparing,  section  by  section,  the  terminol- 
ogy of  the  Code  with  that  of  the  various  statutes  which 
it  has  supplanted.  To  any  person  who  will  undertake 
that  comparison  it  will  clearly  appear  that,  both  in  spirit 
and  in  letter,  the  latter  enactments  conemplate  an 
[*]  exjiansion  rather  than  a  contraction  of  the  authority 
of  this  court.  If  there  be  any  difference  at  all,  there- 
fore, between  the  present  situation  and  that  which  existed 
at  the  entry  of  the  decree  in  Russell  v.  Hartt,  it  is  a  dif- 
ference which  makes  the  decision  in  that  case  all  the  more 
controlling  in  -this. 

Second.  The  claim  that  this  proceeding  should  be  dis- 
missed because  the  codicil,  for  whose  probate  it  asks,  is 
unattested,  rests  upon  a  very  slender  foundation.  I  have 
already  referred  to  the  provisions  of  sections  2472  and 
2476  of  the  Code  of  Civil  Procedure,  one  of  which  gives 
to  the  surrogates  of  the  State  general  authority  to  "  take 
the  proof  of  wills  "  and  "  to  admit  wills  to  probate,"  and 
the  other  of  which  specifies  the  cases  in  which  that  author- 
ity may  be  exercised  in  any  particular  county  by  the  sur- 
rogate of  such  county. 

One  of  Che  cases  thus  specified  is  described  as  follows : 
"  "Where  the  decedent,  not  being  a  resident  of  the  State, 
died  within  that  county,  leaving  personal  property  within 
the  State."  The  case  at  bar,  assuming, — as  it  must  of 
course  be  assumed  for  present  purposes  — that  the  allega- 
tions of  the  petition  are  true,  indisputably  falls  within 
that  description. 

Now,  there  is  in  the  Code  another  section  (§  2611) 
whose  last  five  words  are  claimed  to  deprive  surrogates 
of  the  power  of  proving  any  wills  whatever,  except  such 
as  are  attested  b}'  at  least  two  subscribing  witnesses. 

It  is  certainly  the  chief,  if  not  the  exclusive,  purpose 
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of  the  section  refeiTetl  to,  to  prescribe  by  what  law,  for- 
eign or  domestic,  the  valitHty  of  the  execution  of  a  will 
shall  bo  tested.  It  substantially  declares  that  a  will  of 
personal  property  shall  be  d*emed  sufficiently  executed 
in  any  of  the  following  cases  : 

First,  Where  it  has  been  executed  in  conformity  with 
the  laws  of  this  State. 

Sacond,  Where  it  has  been  executed  without  the  lim- 
its of  this  State,  but  in  some  other  State  of  this  country, 
or  in  the  dominion  of  Canada,  or  in  the  kinp^dom  of  Groat 
Britain  and  Ireland,  and  according  to  the  laws  of  the  place 
of  its  execution. 

Third,  W^here  it  has  been  executed  not  in  conformity 
with  the  laws  of  this  State,  but  in  conformity  with  the  law 

of  its  maker's  residence. 
[']  Section  2G11  is,  in  the  main,  a  mere  recasting  of 
chapter  118  of  the  Laws  of  1876, — a  statute  which  was 
in  force  from  the  time  of  its  enactment  until  the  adoption  of 
the  Code.  It  must  certainly  be  admitted  on  all  hands  that, 
during  this  interval,  the  personal-property  will  of  a  dece- 
dent who  resided  at  the  time  of  its  execution  in  any  State 
or  Territory  of  this  country,  would  have  been  admissible 
in  a  surrogate's  court,  despite  the  non-observance  by  the 
testator  of  the  formalities  of  execution  prescribed  by  our 
own  laws,  if  he  had  duly  observed  the  formalities  of 
execution  prescribed  by  the  law  of  his  domicile. 

Now,  there  were,  during  that  interval,  at  least  ten  of 
the  States  and  two  of  the  Territories  of  the  United  States 
in  which  holographic  wills,  that  bore  the  name  of  no  sub- 
scribing witness,  were  entitled  to  i^robato.  And  such  is 
the  case  to-day.  Those  States  and  Territories  are  Ark- 
ansas, California,  Dakota,  Kentucky,  Louisiana,  Missis- 
sippi, Montana,  North  Carolina,  Ponsylvania,  Tennessee, 
Texas  and  Virginia. 

If  these  contestants  put  a  correct  interpretation  upon 
section  2611,  an  unattested  holographic  Avill,  executed  by 
a  resident  of  any  of  those  localities,  must  necessarily  fail 
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of  probato  in  this  court  for  ths  raaio:!  tliab  the  only  pro- 
vision for  probate  in  that  section  is  a  provision  that  a 
will  may  bs  proved  "  as  prescribed  in  tins  article''  (article  1 
of  title  3  of  chap.  XVIII.),  and  that  in  such  article,  as 
they  claim,  no  procedure  is  established  for  proving  testa- 
mentary papers  unattested  by  witnesses. 

If  the  latier  of  these  two  contentions  were  strictly 
correct,  it  would  not,  in  my  judgment,  follow  that  such 
wills  must  needs  be  rejected,  unless  in  article  1,  -supra,  or 
elsewhere  upon  the  statut3-book,  there  appears  some 
provision  which   prohibits  their  probate  in  surrogate's 

courts. 
[°]         If  general  jurisdiction  in  the  premises  is  lodged  in 

those  courts,  and  the  Legislature  have  neglected  to 
point  out  the  precise  way  in  which  that  jurisdiction  can 
be  exercised,  the  surrogate  is  at  liberty  to  adopt  such 
modes  of  procedure  as  the  exigencies  of  the  case  demand. 
This  would  merely  require  a  resort  to  the  incidental 
powers  with  which  he  is  vested  by  section  2481  of  the 
Code  (Isham  v.  Gibbons,  supra;  Pew  v.  Hastings,  1  Barb. 
Cn.  452  ;  Brick's  Estate,  lo  Abb.  Pr.  12  ;  Tompkins  v. 
Moseman,  5  Ited.  402  ;  Kohler  v.  Knapp,  1   Brad.  211 ; 

Sipperly  v.  Baucus,  24  N.  Y.  46). 
[']  In  Seaman  v.  Duryea  (10  Barb.  523,  a£f  d  in  court 

of  appeals,  11  N.  Y.  324),  it  was  held  that  although 
surrogate's  courts  were  courts  whose  jurisdiction  was 
derived  altogether  from  the  statutes,  nevertheless  "  the 
authority  to  do  certain  acts  or  to  exert  a  certain  degree 
of  power,  need  not  be  given  in  express  words.  If  the 
authority  may  be  fairly  and  reasonably  inferred  from  the 
general  language  of  the  statutes,  or  if  it  be  necessary  to 
accomplish  its  objects,  and  to  the  just  and  useful  exercise 
of  the   pov/ers    expressly   given,    it   may   bo    taken    as 

OTantcd." 

O 

[']        In  Campbell  v.  Logan  (2  Brad.  90),  Surrogate  Bead- 
ford  said  :  "  The  Revised  Statutes  define  the  jurisdic- 
tion  of  the  surrogate,   and  direct   its  exercise  '  in    the 
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cases  and  in  the  manner  prescribed  by  the  statutes  of  the 
State,'  but  the  power  to  take  the  proof  of  wills  being  given 
generally,  the  mode  of  its  exercise  in  a  case  not  provided 
for  by  statute  must  be  regulated  by  the  court  in  the  exer- 
cise of  a  sound  discretion,  according  to  the  peculiar  cir- 
cumstances of  each  particular  case." 

But  not  only  is  it  true  that  no  statute  forbids  the  sur- 
rogate to  admit  to  probate  an  unattested  will  of  personal 
property  executed  in  accordance  with  the  law  of  the  tes- 
tator's domicile ;  it  is  also  true  that  the  procedure  estab- 
lished by  article  1,  supra^  does  not  pretend  to  relate  exclu- 
sively to  wills  that  have  subscribing  witnesses.  Some  of 
the  provisions  of  that  article, — for  example,  ssctious  2618, 
2G19  and  2620, — especially  concern  wills  of  that  descrip- 
tion, and  prescribe  under  what  circumstances  subscribing 
w^itnesses  must  be  examined,  and  under  what  circum- 
stances their  examination  may  b3  dispensed  with.  But 
other  provisions  of  the  article  are  broad  enough  to  include 
every  species  of  will  covered  by  the  terms  of  section  2611. 

Section  2614  declares  the  requirements  of  the  petition 
for  probate.  It  contains  no  intimation  of  a  limitation  to 
attested  wills. 

Section  2622  establishes  as  the  only  pre-requisite  for 
the  admission  of  any  will  described  in  section  2611,  that 
the  surrogate  shall  "  inquire  particularly  into  all  the  facts 
and  circumstances,  and  be  satisfied  with  the  genuineness 
of  the  will  and  the  validity  of  its  execution." 

Section  2623  provides  that  "  if  it  appears  to  the  sur- 
rogate that  the  will  was  duly  executed,  and  that  the  tes- 
tator was  in  all  respects  competent  to  make  it,  and  was 
not  under  restraint,  it  must  be  admitted  to  probate." 
L*]         I  am  of  the  opinion  that  neither  of  the  objections 
of  these  respondents  is  well  taken.  They  must,  there- 
fore, be  overruled. 
VoiuXn— 4 
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GLASBERG,  an   Infant,    by    Glasberg,   his    Guardian 

AD  LITEM,  V.  DRY  DOCK,  EAST  BROADWAY  k 

BATTERY  RAILROAD  COMPANY. 

Supreme  Court,  First   Department,  New  York  County, 
Chambers,  April,  1887. 

§§  458  et  seq.,  2868. 

Infant — When  not  allowed  to  sue  in /orma  pauperis — When  required  to 
give  securiti/  for  costs. 

Where,  in  an  action  brought  by  an  infant  by  his  guardian  ad  litem  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  the  negligence  of  the  defendant,  an  order  was  made 
requiring  the  guardian  ad  litem  to  give  an  undertalcing  or  make  a 
deposit  as  security  for  costs,  or  show  cause  why  it  should  not  be 
done,  and  the  plaintiff,  long  after  the  notice  of  defendant's  motion 
for  such  security,  applied  for  leave  to  sue  in  frma  pauperis, — 
Held,  that  the  motion  for  leave  to  sue  as  a  poor  person  should  be 
denied,  and  the  guardian  should  be  requked  to  file  security  for 
costs. 

Applications  to  sue  inforrmn  pauperis  are  not  to  be  encouraged  ;  and 
although  an  infant  cannot  apply  for  leave  to  sue  in  this  way,  until 
after  a  guardian  ad  litem  is  appointed,  yet  where  the  suit  is  actually 
begun  and  the  application  to  sue  in  forma  pauperis  is  evidently  an 
afterthought,  the  application  should  be  denied. 

(Decided  April  4:,  1887.) 

Motion  for  leave   to  sue  in  forma  pauperis^  and  to 
vacate  order  requiring  security  for  costs,  &c. 

This  action  was  brought  by  the  plaintiff  by  his  guard- 
ian ad  litem,  appointed  for  that  purpose,  to  recover  $20,000 
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damages  for  personal  injuries  received  by  being  run  over 
by  a  street  railroad  car  belonging  to  the  defendant, 
through  the  alleged  negligence  of  the  servant  of  the 
defendant  in  charge  thereof.  The  action  was  commenced 
on  December  31,  lb86,  and  an  answer  was  thereafter 
served  denying  negligence  of  the  defendant's  servant,  and 
alleging  negligence  on  the  part  of  the  plaintiff.  With  the 
answer  the  defendants  served  an  order  dated  January  20, 
18S7,  requiring  the  plaintiff  to  pay  into  court  the  sum  of 
i?250  or  give  an  undertaking  for  that  sum  as  security  for 
costs,  or  show  cause,  at  a  date  named,  why  the  same  should 
not  be  required,  and  staying  all  proceedings  on  the  part 
of  the  plaintiff  except  to  review  or  to^vacats  said  order, 
until  the  hearing  of  the  motion  or  the  making  of  the 
deposit  or  the  giving  of  the  undertaking  and  the  justifica- 
tiim  of  the  sureties  thereon  if  excepted  to.  The  hearing 
of  this  motion  was  adjourned  from  time  to  time  until 
March  25,  1887.  Just  prior  to  such  date,  the  plaintiff's 
attorney  secured  an  order  requiring  the  defendant  to  show 
cause  why  the  plaintiff  should  not  be  allowed  to  continue 
the  action  in  forma  pauperis,  and  the  order  requiring 
security  for  costs  thereupon  vacated,  and  modifying  the 
stay  contained  in  said  order  so  as  to  allow  the  plaintiff  to 
make  such  motion.  This  order  to  show  cause  was  return- 
able on  March  25,  and  the  two  motions  were  heard  at  the 
same  time.  The  motion  for  leave  to  sue  in  forma  pauperis 
was  made  upon  an  affidavit  setting  forth  the  proceedings 
taken  in  the  action ;  that  the  plaintiff's  attorney  believed 
that  the  plaintiff  had  a  good  cause  of  action,  and  that  he 
had  neglected  to  make  the  motion  sooner  because  of  the 
pressure  of  his  other  professional  engagements ;  and  upon 
a  petition  made  by  the  guardian  ad  litem  setting  forth  the 
nature  of  the  action,  that  the  plaintiff  was  not  worth  $100, 
and  also  a  certificate  of  the  plaintiff's  attorney  to  the 
efiect  that  he  had  examined  the  case  and  was  of  the 
opinion  that  the  plaintiff  had  a  good  cause  of  action. 
Other  facts  appear  in  the  opinion. 
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J.  Stewart  Boss,  for  plaintiff. 

John  Stevens  (Robinson,  Scribner  <&  Bright,  attorneys), 
for  defendant. 

Patterson,  J. — On  January  20,  an  order  was  granted 
in  this  case  by  Mr.  Justice  Lawrence,  requiring  the 
guardian  ad  litem  to  pay  into  court  the  sum  of  $250, 
as  security  for  costs,  or  file  an  undertaking  in  the  form 
required  by  the  Code  of  Civil  Procedure,  or  to  show  cause 
why  it  should  not  be  done.  The  action  is  brought  to 
recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  negligence  of  the  defendant.  On 
March  21  the  guardian  ad  litem  applied  on  behalf 
of  the  infant  for  leave  to  sue  in  forma  pauperis ;  that 
is  to  say,  long  after  the  defendant's  motion  to  compel 
security  for  costs  is  made,  the  plaintiff  seeks  to  change 
the  status  of  the  case. 

It  is  well  settled  that  applications  to  sue  in  forma  pau- 
peris  are  not  to  be  encouraged,  and,  although  an  infant 
cannot  apply  for  leave  to  sue  in  this  way  until  after  a 
guardian  ad  litem  is  appointed,  yet  where  the  suit  is  act- 
ually begun  and  the  applicatiou  to  sue  in  forma  pauperis 
is  evidently  an  afterthought,  the  application  should  be 
denied. 

The  guardian  ad  litem  brought  this  suit  under  the  ordi- 
nary responsibilities  of  such  a  guardian,  and  the  motion 
to  compel  him  to  file  security  is  granted,  and  the  motion 
for  leave  to  sue  in  forma  pauperis  is  denied,  without  costs 
of  either  motion. 
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BODE,  PiESPONDENT,  V.  MAIBERGER. 

MURPHY   AND   MAIBERGER,    Sdketies,    Appellant; 
GEISMANN,  Puru:iLiSEit,  Respondent, 

City  Court  of  New  Yobk,  Special  Term,  June,   188G; 

General  Term,  October,  1886 ;    New  York  Court 

OF  Common  Pleas,  Genep^al  Term,  January, 

1887;  Court  of  Appeals,  Maim3h,  1887. 

§§  190,  191,  600,  601. 

Bail — Exoneration  of — mie?i  i.iotion  too  late — Cannot  V  renewed  xPtUi' 

out  leave — Excessive  Judgment,  tolieii  not  void — Appeal  to 

New  York  court  of  common  pleas  and  to 

court  of  appeals. 

A  motion  to  exonerate  bail,  having  been  made  and  denied,  cannot  be 
renewed  "without  leave.     [C//y  court.] 

It  is  too  late  to  apply  for  the  exoneration  of  bail  after  judgment  has 
been  recovered  against  them  upon  the  bond  ;  the  judgment  is  a 
contract  debt  of  record  against  them,     [/c/.] 

The  fact  that  a  judgment  upon  a  bad.  bond  taken  by  default  exceeds 
the  amount  of  the  bond  does  not  render  it  void  ;  but  the  amount 
of  such  excess  should  be  credited  in  such  manner  as  to  effectually 
prevent  abuse  of  process  or  proceeding.  [Id.] 

"Whfre  the  defendant  in  an  action  was  surrendered  into  the  custody 
of  the  sheriff  by  the  sureties  upon  a  bail  bond  given  by  him  after 
the  commencement  of  an  action  on  such  bond,  and  judgment  was 
thereafter  entered  on  the  bond  by  default,  and  an  execution  issued 
thereon  and  the  property  of  the  sureties  sold  thereunder, — Hel  ■, 
that  it  was  then  too  late  to  move  for  exoneration  of  bail ;  that  the 
sureties  and  the  original  defendant  had  been  guilty  of  inexcusable 
laches.  [Id.] 

Bail  is  exonerated  by  surrender  of  the  prisoner  merely  so  far  as  to 
stay  proceedings  in  an  action  to  charge  them  as  bail,  and  this  not 
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until  the  order  of  exoneration  is  entered  ;  after  the  entry  of  judg- 
ment it  is  discretionary  with  the  court  to  gi-ant  exoneration  or  not, 
[Co!/?V  of  common  2^leas.] 

An  order  of  the  New  York  city  court  denying  a  motion  to  exonerate 
bail,  made  after  judgment  on  the  bail  bond,  is  discretionary,  and 
is  not  appealable  to  the  court  of  common  pleas.  [I(f.] 

Where  an  appeal  was  taken  from  an  order  of  the  New  York  court  of 
common  pleas  dismissing  an  appeal  from  an  order  of  the  general 
term  of  the  city  court  of  New  York,  and  leave  to  take  such  aj^peal 
was  not  granted  by  the  New  York  court  of  common  pleas, — Hdd, 
that  it  should  be  dismissed.  [Court  of  appeak.] 

(Decided  hy  city  court  of  N<'.ic  York,  at  special  term,  June  3,  1886- ; 
nt  general  term,  October  23,  1886  ;  hy  New  Yoi'k  court  of  common 
pleas,  January,  1887  ;  and  by  the  Bew  York  court  of  appeals,  March 
8,  1887.) 

Motion  at  special  term  of  New  York  city  court  by 
sureties  on  bail  bond  given  by  defenxlant  that  they  be 
exonerated  as  bail ;  also,  to  vacate  and  set  aside  all  proi- 
ceedings  taken  under  the  bail  bond  for  the  recovery 
thereon,  and  to  vacate  and  set  aside  the  judgment  recov- 
ered against  them  on  such  bond. 

In  November,  1882,  an  order  of  arrest  was  granted 
against  the  defendant  herein,  and  he  was  discharged  from 
imprisonment  thereunder,  upon  the  giving  an  undertaking 
for  $1,000,  in  which  the  appellants  Murphy  and  Mai- 
berger were  sureties.  In  May,  1883,  a  judgment  was 
recovered  against  the  defendant  for  $2,104.06,  and  execu- 
tions issued  thereon  against  his  property  and  person  were 
thereafter  returned  unsatisfied.  On  May  10,  1884,  an 
action  was  begun  in  the  city  court  of  New  York  by  tJie 
plaintiff  herein  against  the  sureties  upon  said  undertaking, 
and  the  time  of  such  sureties  to  answer  therein,  there- 
after extended  until  May  29,  1884.  On  May  28, 183 1,  the 
defendant  was  surrendered  into  the  custody  of  the  sheriff, 
and  on  June  2,  1884,  the  plaintiff  was  served  with  a  notica 
of  such  surrender.     The  costs  to  that  date  were  $34.37. 

On  May  29,  1884,  the  sureties  served  an  answer  in  said 
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action  setting  up  that  tlie  sheriflTs  return  was  false.  On 
May  31,  1884,  the  case  was  noticed  for  trial.  On  June  2, 
1884,  an  amended  answer  waa  served,  setting  up  only  that 
defendant  had  been  surrendered,  and  the  case  was  auain 
noticed  tor  trial.  On  February  12,  1885  (no  steps  having 
been  taken  to  exonerate  the  sureties),  the  cas2  was  reached 
in  its  regular  order  on  the  calendar,  and,  at  request  of 
defendant's  attorney,  adjourned  to  February  19,  1885,  to 
enable  him  to  move  to  exonerats  the  sureties  and  amend 
his  answer.  On  February  19,  the  case  was  again  on  the 
calendar,  and  at  request  of  defendant's  attorney  adjourned 
to  February  23.  On  March  4,  the  case  was  on  the  calen- 
dar, and  at  defendant's  request  passed  for  the  day.  On 
March  5,  it  was  marked  ready,  and  passed  at  defendant's 
request.  Ou  March  9,  the  defendant  not  appearing,  judg- 
ment was  ordered  on  the  pleadings,  and  thereafter,  on  the 
same  day,  notice  of  motion  was  served  to  exonerate  the 
sureties,  returnable  March  11,  on  which  day,  dsfandanfc 
not  appearing,  the  motion  was  denied,  with  $10  costs, 
and  a  copy  of  the  order  S3rved.  This  order  was 
never  set  aside,  and  the  costs  were  not  paid.  On  March 
13,  1835,  judgment  was  entered  for  the  amount  of  the 
judgment  recovered  against  the  defendant  in  this  action, 
together  with  interest,  costs  and  five  per  cent,  allowance  ; 
execution  was  issued  upon  this  judgment,  and  real  estate 
of  the  defendants  therein  was  sold  by  the  sheriff  on  Jan- 
uary 16,  1886,  to  the  respondent,  Geismann,  for  $2,600 ; 
the  sheriffs  certificate  was  filed  May  19,  1886,  and  $2,100 
of  the  $2,600  paid  to  him  by  Geismann  was  thereafter 
paid  to  the  plaintiff's  attorney.  On  May  28,  1886,  the 
sureties  made  this  motion,  entitled  in  the  original  action, 
against  their  principle  upon  an  order  to  show  cause, 
dated  May  21,  1886,  and  served  upon  the  plaintiffs  and 
upon  the  purchaser,  Geismann. 

Edgar  A.  Turrell,  for  the  sureties  and  motion. 
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James  C.  de  La  Mare  {A.  J.  Bogci\%  attorney),  for  the 
plaintiff,  opposed. 

George  A.  Mott  {A.  P.  Fitchy  attorney),  for  Greismann, 
purchaser,  opposed. 

McAdam,  Ch.  J. — A  motion  fo  exonerate  the  bail  was 
made  and  denied,  March  11,  1885,  and  cannot  bo  renewed 
without  leave. 

Besides  this,  the  application  comes  too  late ;  the 
sureties  hare  been  charged  with  the  debt  by  judgment, 
which  is  now  a  contract  debt  of  record  against  them.  The 
plaintiff's  proceedings  are  regular.  The  excess  of  $1,000 
included  in  the  judgment  does  not  make  it  void.  This 
amount,  hawever,  must  be  properly  credited  or  returned 
in  such  a  manner  as  may  effectually  prevent  abuse  of 
process  or  proceedings.  The  sureties,  as.  well  as  the 
original  defendant,  have  been  guilty  of  inexcusable  Iaches>. 

Motion  denied,  without,  costs^  Settle  order  on  Jun» 
5,  at  11  A.  M. 

From  the  order  entered  on  this  decision  the  sureties 
appealed  to  the  general  term  of  the  city  court. 

Edgar  A.  Turrelly  for  sureties,  appellants. 

The  motion  should  have  been  granted  as  a  matter  of 
right,  and  was  not  addressed  to  the  discration  of  the  spe- 
cial term..  .  .  .  The  language  of  section  601  is  mandatory. 
It  saj's  the  exoneration  must  be  made  where  the  surrender 
occurs  before  the  time  to  answer  expires.  Other  section* 
of  the  Code,,  containing  similar  language,  are  invariably 
construed  a&  mandatory.  Code  Civil  Procedure^  §12!8; 
Am.  Ex.  Bank  v.  Brandreth,  12  Hun,  384;  Fellows,  v.  Kit- 
tredge,  56  How.  Pr.  498;  Place  v.  Riley,  7  N.  Y.  Civ.  Pro, 
403  ;  Cullen  v.  Kimball,  .V.  Y.  Daily  Reg.  Dee.  26,  1883. 
.  .  .  The  surrender  within  the  time  was  exoneration,  and 
a  matter  of  right  without  an  order.     An  order  was  only 
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necessary  when  farther  time  for  the  surrender  was  asked 
as  a  favor  of  the  court.  Mills  a.  Hildreth,  81  N.  Y.  91,  93. 
Under  section  601  of  the  Code  of  Civil  Procedure,  the  only 
discretion  given  to  the  court  is  to  impose  the  payment  of 
plaintifi's  costs  and  expenses  incun'ed  after  the  return  of 
the  execution  against  the  person  as  a  condition  of  allow- 
ing the  exoneration,  and  also  in  granting  further  time  to 
make  the  surrender.  .  .  All  the  reported  cases,  where 
the  order  was  held  to  be  discrttionary,  are  cases  in  which 
the  surrender  was  made  after  the  time  allowed,  or  where 
the  sureties  were  seeking  to  have  the  statutory  time  for 
the  surrender  extended.  Such  was  the  case  with  Walsh  v. 
Shultz,  5  N.  Y.  Civ.  Pro.  357 ;  afi'd,  7  Id.  209  ;  Brady  v. 
Brundage,  59  N.  Y.  310.  .  .  . 

A  judgment  is  final  and  C(jnclusive  upon  the  defendant 
only  as  to  matters  which  might  have  been  pleaded  by  way 
of  defense  to  the  action.  Malloney  v.  Horau,  49  N.  Y.  Ill, 
116  ;  Dimock  v.  Revere  Cop.  Co.,  117  U.  S.  559.  The  sur- 
render and  the  order  ol  exoneration  could  not  have  been 
pleaded  as  a  defense  to  the  action  either  at  common  law 
or  under  the  Code.  Brownelow  v.  Forbes,  2  Johns.  101 ; 
Code  Civil  Pro.  §§  600,  601.  .  .  . 

The  judgment,  execution  and  sale  were  void.  The 
bail  bond  was  forfeited  and  made  actiomible  by  the  return 
of  the  sheriff  of  the  execution  against  the  person  as  "  not 
found."  The  court,  however,  allowed  the  bail  to  sur- 
render the  defendant  in  exoneration  after  suit  brought, 
and  this,  which  was  at  first  a  matter  of  favor,  thus  becama 
a  matter  of  right  Brownelow  v.  Forbes,  supra.  .  .  .  The 
surrender,  however,  was  exoneration  from  liabilit}-.  It 
annulled  the  obligation  of  the  undertaking  as  effectually 
as  payment.  It  was  an  official  act,  and  stayed  the  action 
upon  the  undei-taking  and  liability  therein  for  costs.  Gra- 
ham's Pr.  438,  439,  and  cases  cited  ;  Manning  r.  Partridge, 
14  East,  599.  The  order  of  exoneration  simply  places  that 
fact  upon  the  records  of  the  Court  as  a  tail- piece  of  the 
bond.  Boiivier's  Law  Diet,  title  "Exoneretur."     As  costs 
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before  surrender  would  presumably  be  incurred  in  good 
faith,  and  the  courts  had  come  to  allow  the  surrender  in 
exoneration  to  be  made  after  suit  brought,  it  granted  the 
order  of  exoneration  as  a  matter  of  right,  when  the  sur- 
render was  made  within  the  time,  upon  payment  of  costs 
incurred  before  the  surrender  or  not,  in  the  discretion  of 
the  court.  GraJiani'fi Pr., supra;  Mannings.  Partridge,  supra. 
This  practice  was  preserved  and  declared  in  section  601  of 
the  Code  of  Civil  Procedure,  and  is  a  distinct  recognition 
that  the  surrender  ended  the  action  on  the  bond  and  the  lia_ 
bility  for  costs  therein.  . .  .  The  rigJif  to  maintain  the  action 
was  gone,  and  the  judgment  illegal  and  void.  Such  defects 
affect  substantial  rights,  and  are  not  irregularities  or 
err  jrs  of  fact,  but  jurisdictional  defects,  and  such  judg- 
ments must  be  set  aside  as  void  on  application  at  any  time. 
Graham's  Pr.  and  cases  cited,  supra  ;  Manning  v.  Part- 
ridge, supra;  Parish  v.  Austin,  25  Hun^  430 ;  In  re  City  of 
Buffalo,  78  N.  Y.  362;  Wood  v.  Pangborn,  75  /d  495  ; 
Chappell  V.  Chappell,  12  Id.  215  ;  Hastings  v.  Farmer,  4 
Id.  293  ;  Scofield  v.  Doscher,  72  Id.  491 ;  Man.  &  Mer. 
Bank  v.  Boyd,  3  Den.  257.  .  .  •  The  judgment  was  no 
more  than  an  adjudication  upon  the  defenses  which  might 
have  been  made  in  the  action  {Code  Civil  Pro.  §600),  and 
these  did  not  include  the  surrender,  which  was  an  outside 
matter,  operating  as  payment  to  defeat  the  action,  extin- 
guish the  judgment,  and  render  the  sale  void.  Carpenter  ?;. 
Stilwell,  11  N.  Y.  61  ;  Craft  v.  Merrill.  14  Id.  456  ;  Jack- 
son V.  Roberts,  11  Wend.  4:22  ;  Swan  v.  Saddlemire,  8 
Id.  676  ;  Jackson  v.  Morse,  18  Johns.  441 ;  Wood  v.  Colvin, 
2  Hill,  566.   .  .  . 

The  error  in  the  judgment  is  judicial,  and  can  only  be 
corrected  by  vacating  and  rehearing.  Being  taken  by 
default,  the  remedy  is  by  motion  to  vacate,  and  not  by 
appeal.  Inness  v.  Purcell,  58  N.  Y.,  388  ;  Kamp  v.  Kamp, 
59  Id.  212  ;  McLean  v.  Stewart,  14  Hun,  472,  and  cases 
cited  ;  Hotaling  v.  Marsh,  14  Abb.  Pr.  161  ;  Rockwell  v. 
Carpenter,  25  Hnn,  5^9.     .     .     . 
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It  is  stated  in  the  opinion  of  the  special  term  that  the 
motion  for  exoneration  has  been  made  and  denied,  and 
cannot  be  renewed  without  leave.  That  motion  was 
made  in  the  action  against  the  sureties,  and  not  in  the 
original  action  against  the  defendant,  in  which  this  motion 
was  made,  and  in  which  action  onl}'  the  proper  motion 
can  be  made,  the  bond  having  been  tiled  in  this  action, 
and  the  order  of  exoneration  being  attached  to  it  as  a 
tail-piece.  Bouuier  Law  Did.  title  '^  E>\onevetni\'  That 
order  was,  moreover,  not  an  adjudication,  but  a  dismissal 
for  default  ....  This  motion  is  made  to  set  aside 
the  judgment  for  an  error  of  fact  not  arising  on  the  trial, 
viz. :  the  surrender  of  the  defendant  by  the  sureties 
be/ore  the   time   to   answer   in   the   action  against  them 

expired The  court  has  power  to   entertain 

such  a  motion  idthin  two  years  after  the  filing  of  the  judg- 
ment-roll, and  on  setting  aside  such  a  judgment  to 
enforce  restitution  as  upon  reversal  of  appeal.  Cede  Civ. 
Pro.  §§  1283, 1290,  1292  ;  Peck  v.  Coler,  20  Han,  534.  .  .  . 
The  court  has  also  unlimited  discretionary  power  over 
its  judgments,  independently  of  the  above  sections  of  the 
Code.  Vanderbilt  v.  Schreyer,  81  N.  Y.  646  ;  Hatch  v. 
Central  Bank,  78  Id.  487 ;  Elston  a.  Schilling,  7  lUA.  14^ 

James  C.  de  La  Marc,  for  plaintiff-respondent. 

The  motion  to  exonerate,  having  been  once  made  and 
denied,  with  costs,  and  no  leave  to  renew  granted,  cannot 
be  made  now.  Dliss^  Code,  §  776,  and  cases  cited  ;  Huns 
Rules,  1884,  cases  cited  on  page  176  ;  Hall  v.  Emmons,  8 
AW.  Pr.  N.  S.  451,  and  cases  cited  on  page  453 ;  Schultze 
r.  Rodewald,  1  AW.  N.  C.  365. 

And  even  if  a  motion  for  leave  to  renew  had  been 
made,  it  could  not  be  granted,  as  no  new  facts  in  defend- 
ant's  favor   are,    or   could   in   the   nature   of  things,  be 

shown Pattison  v.  Bacon,  12  AUj.  Pr.  142  ; 

S.  C,  21  How.  Pr.  478 The  sureties  have  been 

guilty  of  gross  and  inexcusable  laches Free- 
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man  on  JiidgmentSf  2  ed.  §  102  ;  Orleans  Co.  Nat.  Bank 
V.  Spencer,  19  Hun,  569. 

The  motion  to  exonerate  cannot  be  granted  after  judg- 
ment against  the  sureties,  who  have  become  charged  and 
their  obligations  fixed  as  principal  debtors  ;  the  under- 
taking is  merged  in  the  judgment,  and  the  plaintiff's  claim 
is  satisfied.  The  judgment  was  a  contract  debt  of  record 
against  them,  and  has  been  paid.  Exoneration  is  a  mat- 
ter of  favor,  and  the  terms  upon  which  it  may  be  granted 
are  in  the  discretion  of  the  court,  and  all  costs  and 
expenses  after  the  return  of  the  execution  against  the 
person  may  be  imposed.  Code  Civil  Pro.  §  601,  subd.  3.  .  . 
The  mere  fact  of  surrender  is  no  defense  to  the  action, 
and  that  was  decided  in  this  case  w*hen  judgment  was 
granted  on  the  pleadings,  the  fact  of  surrender  alone 
being  set  up  in  the  answer 

**  AVhen  bail  becomes  fixed  at  law  with  the  payment 
of  the  debt  of  the  defendant,  their  character  of  bail  ceases  ; 
after  judgment  and  execution  against  bail,  their  character 
of  bail  is  at  an  end,  and  they  become  the  principal  debt- 
ors. It  is  then  too  late  to  inquire  into  the  antecedent 
relations  between  the  parties."  Bay  v,  Tallmadge,  5 
JohiH.  CIi.  305,  31;  ;  1  TidiVs  Pr.  158  ;  Lafarge  v.  Herter, 
3  Den.  li^7,  159  :  Hubbell  v.  Carpenter,  2  Pjarb.  484.  The 
bail  stand  in  the  place  of  their  principal,  and  could  be 
relieved  on  no  other  terms  than  the  payment  of  the  debt, 
interest  and  costs.  2  Vern.  608,  609  ;  Anil)!.  446 ;  11  Vcsey, 
22.  The  court  has  no  power  to  grant  the  motion  after  the 
lapse  of  one  yeai'  from  filing  judgment  roll.  Code.  Civ. 
Pro.  §§  11182,  724 ;  Judd  Linseed  Oil  Co.  v.  Hubbell,  76 

N.  Y.  543 ;  Jex  v.  Jacob,  7  Ahh.  N.   C.  452 

It  is  immaterial  that  the  judgment  was  in  excess  of  the 
legal  liability  of  defendants.  The  error  in  that  respect 
has  been  corrected,  and  the  money  is  now  in  court.  .  .  . 
"  That  a  judgment  was  rendered  on  default,  upon  consid- 
ering evidence  offered  by  plaintiff,  of  a  sum  much  larger 
than  that  evidence  warranted,  is  not  a  ground  for  vacat- 
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ing  the  judgment.  The  matter  complained  of  is  attribut- 
able to  an  error  of  the  court,  wliich  might  have  happened 
if  the   defendant  had  been  present."     Freeman  on  Jtidg. 

2  ed.  §  101 It  was  not  irregular  to  enter  the 

judgment  which  the  court  directed.  The  term  irregular- 
ity has  no  application  to  the  decisions  of  a  judge  on  trial. 

Craig  V.  Fanning,  6  Hoio.  Fr.  33P The  proper 

remedy  was  to  tender  or  pay  the  sum  due,  and  then,  if 
plaintiff  refused  to  cancel  the  judgment,  to  apply  to  the 
court  to  compel  cancellation  or  stay  execution.  Roach  r. 
Duckworth,  95  N.  1'.  391. 

George  A.  Mott  {AsJibel  P.  Fitch,  attorney),  for  pur- 
chaser, Geismann,  respondent. 

Per  Curiam. — [Nehrbas  and  Hall,  JJ.] — Order  ap- 
pealed from  affirmed  on  the  opinion  of  the  court  below. 

From  the  order  entered  on  the  decision  of  the  general 
term  an  appeal  was  taken  by  the  sureties  to  the  general 
term  of  the  New  York  court  of  common  pleas,  and  the 
respondent,  Bode,  moved  to  dismiss  the  appeaL 

James  C.  de  La  Mare,  for  plaintiff-respondent  and 
motion. 

The  order  appealed  from  is  not  appealable  to  this  court. 
Prior  to  the  amendment  of  section  3191  of  the  Code,  in 
1882,  this  court  had  no  jurisdiction  to  review,  on  appeal, 
orders  made  by  the  then  marine  court,  except  an  order 
granting  a  new  trial.  Bamberg  v.  Stern,  76  N.  Y.  555. 
Subdivision  3  of  section  3191  now  provides  for  an  appeal 
from  an  order  '*  which  grants,  refuses,  continues  or  modi- 
fies a  provisional  remedy,  or  where  it  involves  some  part 
of  the  merits,  or  where  it  affects  a  substantial  right,  or 
w^here,  in  effect,  it  determines  the  action  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken."  .... 
The  practice  on  appeals  from  the  city  court  to  this  court, 
is  assimilated   to   that   prevailing  on  appeal  from  this 
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court  to  tlie  court  of  appeals.  Goodridge  v.  Connor,  G6 
Bow.  Pr.  143  ;  McEteero  v.  Little,  7  Ahb.  K  C.  374  ...  . 
Taking  it  in  the  most  favorable  view  to  the  appellants, 
their  motion  was  addressed  to  the  discretion  of  the  court, 
and  tliis  court  will  not  review  matters  of  discretion,  or 
practice,  unless  they  affect  substantial  rights.  Mitchell 
V.  Menkle,  1  Hilt.  142 ;  Brown  v.  Jones,  1  Id  204.  A 
party  cannot  be  said  to  have  a  right  to  what  a  court  has 
a  discretion  to  grant  or  withhold.  A  substantial  right 
means  a  fixed,  determined  right,  independent  of  the 
discretion  of  the  court.  Tallman  v.  Hinraan,  10  How.  Pr. 
19.  Orders  which  involve  the  merits  mean  all  orders  in 
the  progress  of  a  cause,  except  such  as  relate  merely  to 
matters  resting  in  the  discretion  of  the  court  or  to  mere 
matters  of  practice,  or  form  of  procedure.  Cruger  v. 
Douglas,  2  Code  B.  123;  S2lden  v.  Dal.  C.  Co.,  29 
N.  Y.  634.  Under  the  old  Code,  it  was  held,  that  an 
order  denying  exoneration  was  discretionary  and  not 
appealable.  Mills  v.  Hildreth,  81  Al  Y.  91 ;  Brady  v. 
Brundage,  59  Id.  310.  And  under  the  new  Code,  it  has 
been  held,  that  the  determination  of  the  general  term,  in 
affirming  or  reversing  an  order  of  the  special  term  on  an 
application  to  exonerate  bail,  made  after  the  time  to 
answer  has  expired,  in  an  action  to  charge  the  bail,  can- 
not be  reviewed.     Douglas  v.  Haberstro,  82  N.  Y.  572. 

Aslibd  P.  Fitch,  for  purchaser,  respondent  and  motion. 
Edgar  A.  Turrell,  for  appellant,  opposed. 

Per  Curiam. — This  is  an  appeal  from  an  order  denying 
a  second  application  made  to  the  city  court  to  exonerate 
bail.  The  first  application  was  denied  without  leave  to 
renew,  and  we  think  the  motion  was  properly  denied  on 
this  ground.  We  also  think  the  bail  is  not  exonerated 
by  the  surrender  merely,  so  far  as  to  stay  plaintiff's  pro- 
ceeding in  an  action  to  charge  them  as  bail.     This  is  not 
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(lone  until  the  order  of  exoneration  is  entered.  No  order 
having  been  entered  in  this  case  before  the  entry  of  judg- 
ment, it  became  discretionary  with  the  court  below  to 
grant  it  or  not. 

The  order,  being  discretionary,  is  not  appealable  to 
til  is  court. 

Order  affirmed. 

From  the  order  thereupon  entered,  the  sureties 
appealed  to  the  court  of  appeals,  without  first  having 
obtained  leave  to  take  such  appeal,  and  the  respondent 
Bode  moved  to  dismiss  the  appeal  on  that  ground. 

James  C.  de  La  Mare,  for  plaintiflf-respondent,  and 
Ashbel  P.  Fitch,  for  purchaser  Geismann,  respondent, 
lor  the  motion.  * 

Chapter  418,  Laws  of  1886,— purporting  to  permit 
appeals  from  the  city  court  of  New  York,  direct  to  this 
court, — is  unconstitutional.  Hutkoff  i7.  Demorest,  11  N.  Y. 
Civ.  Pro.  G7.  And  it  is  still  necessary  to  obtain  leave  from 
the  common  pleas  to  appeal  to  this  ccurt,  in  a  case  origi- 
nating in  the  city  court  of  New  York.  Jones  v.  Jones 
(not  reported),  court  appeals,  January,  1887,  Opinion  by 
RaI'ALLO,  J. 

Edfjar  A.   TurreU,  for  sureties,  respondents,  opposed. 

Subdivision  2  of  section  191  of  the  Code, — requiring 
leave  to  appeal, — before  the  attempted  amendment  of 
1886,  had  no  application  to  a  refusal  of  the  common  pleas 
to  entertain  an  appeal  upon  the  ground  that  the  judgment 
or  order  was  not  appealable.  It  only  applied  to  appeals 
in  which  that  court  had  passed  upon  the  merits.  .  .  . 

The  appeal  raises  the  question  solely  of  the  jurisdic- 
tion, duty  and  practice  of  the  common  pleas,  and  is  from 
an  order  which  neither  affirmed,  modified,  or  reversed  the 
order  of  the  city  court,  and  is  not,  therefore,  within   the 
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meaning  of  subdivision  2,  of  section  191,  of  the  Code, 
requiring  leave.  People  v.  Boardmau,  4  Keijes,  59,  66- G8; 
Y/avel  V.  Wiles,  24  N.  Y.  635 ;  Andrews  v.  Long,  79  Id. 
573.  The  refusal  of  the  common  j^leas  to  entertain  the 
appeal,  if  the  order  was  appealable,  is  an  error  of  law, 
reviewable  in  this  court.  Code  Civ.  Pro.  §  190,  subd.  2 
(5) ;  Jemison  v.  Citizens'  Savings  Bank,  85  N.  Y.  545,  549, 
And  the  appeal  therefrom  may  be  heard  here  as  a  motion. 
Code  Civ.  Pro.  §  192. 

Per  Curiam. — Appeal  dismissed,  with  costs. 

All  concurred. 


BUFFALO  &  GRAND  ISLAND  FERRY   COMPANY, 

Appellant,  v.  ALLEN,  Respondent. 

Supreme    Court,    Fifth    Department,    Gener.\l    Term, 
October,  1886. 

§  723. 

Pleadings — Amendment  of,  on  trial — What  am^ndm£nt cannot  be  made. 

A  complaint  cannot  be  so  amended  on  the  trial  of  an  action  as  to 
substitute  an  entii-ely  new  and  different  cause  of  action  from  the 
one  originally  pleaded.  [!,*J 

Where  the  cause  of  action  stated  in  a  complaint  was  based  upon  the 
alleged  fact  tliat  the  defendant  had  executed  and  delivered  to  the 
plaintiff  a  complete  and  perfect  deed  of  certain  lands,  and  after- 
wards had  wrongfully  obtained  and  retained  possession  thereof, 
and  the  relief  sof.ght  was  to  gain  possession  of  such  deed,  with 
damages  for  withholding  the  same,  and  there  was  a  failure  upon 
the  trial  to  prove  that  the  defe.idant  executed  and  delivered  the 
deed  described  in  tlie  complaint,  but  it  appeared  that  the  defend- 
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ant  was  tbe  owner  of  the  lands  therein  described,  and  there  was 
evidence  teading  to  show  that  the  defendant  had  promised  to  give 
and  convey  to  tbe  plaintiflF  certain  lands,  and  that  the  plaintiff  went 
into  possession  after  such  promise,  and  made  valuable  and  exten- 
sive impiovements  thereon,  and  was,  at  the  time  of  the  commence- 
ment of  the  action,  in  the  possession  tliereof, — Held,  that  the 
complaint  could  not  be  amended  on  the  trial  so  as  to  conform  to 
the  said  facts,  and  to  ask  for  a  decree  directing  a  specific  perform- 
ance of  the  parole  protiise  to  convey  the  lands  to  the  plaintiff  as 
a  gift ;  that,  by  allowing  the  amendment,  the  cause  of  action  would 
have  been  substantially  changed  ;  and  if  a  judgment  had  then  been 
in  the  jilair.tiff's  favor,  it  would  not  have  been  upon  a  determina- 
tion of  issues  wholly  different  from  those  set  forth  in  the  original 
complaint.  {*] 

In  such  a  case,  even  if  the  court  had  power  to  grant  the  amendment, 
its  exercise  of  that  jiower  is  discretionary,  and  its  refusal  to  allow 
the  amendment  would  not  be  reviewable  by  the  general  term  if 
it  is  satisfied  that  the  trial  judge  did  not  abuse  the  discretion  vested 
in  him.   [*j 

Under  section  723  of  the  Code  of  Civil  Procedure,  power  is  given 
to  the  court,  upon  the  trial  of  an  action,  to  correct  any  mistake  in 
the  pleadings,  and  to  insert  any  allegation  material  to  the  case  ; 
and  to  conform  the  pleadings  to  the  facts  proved,  provided  that 
the  amendment  does  not  change  substantially  the  claim  or  defense 
as  originally  set  forth  therein.   [*J 

(Decided  OcUjber.  1886.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Erie  county 
special  term  of  the  supreme  court,  dismissing  plaintiffs 
complaint,  with  costs. 

The  opinion  states  the  facts. 

Adelhert  Moot  (^Leiois  dc  Moot,  attorneys),  for  plaintiff- 
appellant. 

Cited,  in  support  of  contention,  that  variance  between 
complaint  and  proof  should  have  been  disregarded  :  Code 
Civ.  Pro.  §§  723,  1207 ;  and  notes  thereto  in  Blks'  Code  ; 
Marquat  v.  Marquat,  12  N.  Y.  336  ;  Armitage  v.  Pulver, 
37  /(/.  494  ;  New  York  Ice  Co.  v.  North  Western  Ins.  Co., 
23  Id.  357 ;  Hale  v.  Omaha  Nat.  Bank,  49  Id.  626 ;  Stern- 
Voi^  XII— 5 
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berg  V.  McGovern,  56  Id.  12;  Williams  v.  Slote,  70  Id. 
601. 

George  Wadsivorth,  for  defendant-respondent. 

The  plaintifi's  motion  for  leave  to  amend  was  properly 

denied The  rule  has  long  been  settled  that  a 

party  must  recover  according  to  his  allegations  and  his 
proofs ;  he  is  not  entitled  to  any  defense  not  pleaded, 
whatever  proofs  he  may  make.  Boardm^an  v.  Davidson, 
7  Al'h.  Fr.  N.  S.  ^39 ;  Rome  Ex.  Bank  v.  Eames,  1  Keyes, 
588 ;  Eitchmeyer  v.  Remsen,  38  ^V.  Y.  206. 

It  will  be  claimed,  however,  that  under  section  723 
of  the  Code  of  Civil  Procedure  the  court  had  the  power 
to,  and  should  have  allowed  the  amendment. 

That  section  is  the  same  as  section  163  and  part  of  sec- 
tion 176  of  the  Code  of  Procedure,  and  the  authorities  under 
the  old  Code  are  applicable  to  the  new.  .  .  .  It  is  not  a 
case  of  error  or  defect  in  the  pleadings  or  proceedings, 
but  of  entire  failure  to  prove  the  cause  of  action  alleged 
in  the  complaint ;  and,  therefore,  the  court  had  no  power 
to  grant  the  motion.  "  The  power  of  the  court  to  grant 
amendments  upon  the  trial  by  conforming  the  pleadings 
to  the  facts  proved,  is  restricted  to  such  amendments  as 
do  not  change  substantially  the  claim  or  defense.  "Wore 
the  power  to  amend  upon  trial  unrestricted,  parties  might 
be  compelled  to  litigate  matters  of  which  they  had  no 
notice,  and  for  which  they  were  unprepared,  and  injustice 
be  thereby  done."  Browa  v.  Leigh,  49  N.  Y.  81 ;  Walter 
V.  Bennett,  16  Id.  250  ;  Ransom  v.  Wetmore,  39  Barb.  104; 
Everett  r.  Vendryes,  19  ^V.  Y.  436,  439 ;  Texier  v.  Gouin, 
5  Duer,  389  ;  Fordv.  Ford,  35  Hoiv.  Pr.  321  ;  S.  C,  53i?ar/A 
525 ;  Catlin  c.  Hansen,  1  Duer.  309 ;  Fagen  v.  Davison,  2 
Id.  158,  153  ;  Livermore  v.  Bainbridge,  47  How.  Fr.  350  ; 
Woodruif  v.  Hurson,  32  Barh.  556,  561,  562  ;  Union  Bank 
V.  Mott,  19  How.  Fr.  267 ;  Waldheim  v.  Sichel,  1  Hilt.  45. 
The  foregoing  cases  were  all  decided  under  the  old  Code. 

The  following  decisions  since  the  adoption  of  the  Code 
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of  Civil  Procedure  are  to  same  efiect :  Bockes  v.  Lansing, 
74  N.  Y.  437  ;  Riley  v.  Corwin,  17  Hiuu  597  ;  Phillips  v. 
Melville,  10  Id.  21-  ;  Dezengremel  r.  Dezengremel,  24  Id. 
457  ;  Graves  v.  Cameron,  9  Daly,  152 ;  Storrs  v.  Flint,  46 
N.  Y.  Siqxir.  (14  J.  d:  S.)  498 ;  Smith  v.  Stagg,  47  N.  Y. 
Super.  (15  J.  (t  S.)  614 ;  Fitch  v.  Mayor,  88  N.  Y.  500 ; 
Qniraby  r.  Claflin,  15  N.  Y  WeeMif  Dij.  332  ;  N.  Y.  S.  M. 
P.   A.    c.  R  A.  Works,  89   N.   Y.  22 ;    Niagara  Co.    Nat. 

Bank  v.  Lord,  33  Uun,  557,  566 Judgment  for 

a  cause  of  action  not  pleaded,  although  proved,  is  good 
ground  for  reversal  and  a  new  trial.  Fisk  Pavt,  Co.  v. 
Evans,  37  N.  Y.  Super.  (5  J.  do  S.)  482;  aff'd,  60  N.  Y. 
482,  640.  The  power  to  allow  even  a  proper  amendment 
on  the  trial  is  not  obligatory,  but  discretionary ;  the 
coui-t  is   not   compelled   to   permit   it,  but   may   do   so. 

Ritchmeyer  r.  Remsen,  38  N.  Y.  206 McGraw 

r.  Godfrey,  14  Alb.  Pr.  N.  S.  397,  404 ;  aff'd,  56  N.  Y.  610; 
Hendricks  v.  Decker,  35  Barh.  298,  302  ;  Brown  v.  McCune, 
6  Snndf.  224.  229.  .  .  .  The  amendment  of  the  plead- 
ings was  a  matter  in  the  discretion  of  the  court,  and  the 
exercise  of  such  discretion  will  not  be  reviewed  on  ap- 
peal.    Gor.ld  V.  Rumsey,  21  Hoti\  Pr.  97,  99 

McCarty  v.  Edwards,  24  How.  Pr.  2iQ,  240,  241 ;  Guiter- 
man  ?'.  Liverpool,  «fcc.  S.  S.,  &c.  Co.,  9  Daly,  119,  124; 
rev'd,  83  N.  Y.  358,  on  other  grounds  not  noticing  this 
point  ....  When  the  motion  was  made,  the  case 
had  been  tried,  submitted  and  decided,  and  the  provisions 
of  the  Code  authorizing  the  amendment  of  pleadings 
afterjudgment  only  permit  amendments  to  be  made  for  the 
purpose  of  sus  aining  the  judgaient,  but  never  to  reverse 
it.  Englis  V.  Furniss,  3  Ahh.  Pr.  82 ;  Brown  v.  Colie,  1 
E.  D.  Smith,  265 ;  Rowe  v.  Comley,  2  N.  Y.  Civ.  Pro.  424 ; 
McGuiness  v.  Mayor,  6  Ddy,  416  ;  Gasper  i'.  Adams,  24 
Barb.  287  ;  Williams  v.  Birch,  6  Bosw.  674. 

Barker,  J. — I  think   the   trial   court  made  a  proper 
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disposition  of  this  case,  aniT  in  upholding  the  judgment 
no  wrong  or  injustice  will  be  done  the  appellant. 

By  the  terms  of  the  judgment,  all  its  rights  as  now 
claimed  by  it  in  this  controversy  with  the  defendant  are 
fully  protected.  The  substance  of  the  allegations,  as  set 
forth  in  the  complaint  are,  that  the  plaintiff  purchased  of 
the  defendant  a  parcel  of  land,  a  description  of  which  is 
given,  but  none  of  the  terms  of  the  alleged  agreement  are 
set  forth  therein.  It  is  then  averred,  that,  upon  a  day 
named,  the  defendant  executed  and  delivered  a  good  and 
sufficient  deed  of  the  said  lands  to  the  plaintiff  upon  and 
for  a  valuable  consideration.  This  averment  is  followed 
by  the  charge  that  thereafter  the  said  defendant  wrong- 
fully obtained  said  deed  from  the  plaintiff  before  it  had 
been  recorded,  pretending  that  he  intended  to  make  some 
correction  thereof,  but  canceled  or  destroyed  the  same  ; 
that  the  plaintiff  has  frequently  demanded  said  deed  of 
the  said  defendant,  but  he  has  refused  to  deliver  the 
same  to  the  plaintiff  or  state  where  it  may  be  found,  and 
he  now  maintains  that  the  said  deed  does  not  beloaijr  to 
the  plaintiff,  and  that  the  plaintiff  has  no  good  and  suf- 
ficient title  to  said  lands  or  right  to  use  them  ;  that  the 
plaintiff  took  possession  of  said  lands  and  dock  privileges 
under  the  said  deed,  and  is  now  in  possession  thereof,  and 
has  greatly  improved  the  same  ;  and  the  prayer  for  judg- 
ment is,  that  the  said  defendant  be  required  to  return 
said  deed  to  the  plaintiff  or  pay  such  damages  as  may  be 
sustained  by  reason  of  its  destruction,  together  with  all 
damages  caused  by  his  acts  in  reference  thereto,  and  such 
other  relief  as  may  be  proper. 

On  this  appeal  it  is  unnecessary  to  notice  the  second 
cause  of  action  set  forth  in  the  complaint.  The  plaintiff* 
failed  to  suj^port  the  allegation  that  the  defendant  exe- . 
cuted  and  delivered  the  deed  described  in  the  complaint, 
and  the  trial  court  so  found  as  a  matter  of  fact,  and  dis- 
missed the  complaint  with  costs.  AVhen  the  proofs  were 
all  in,  it  appeared  that  the  defendant  was  the  owner  of 
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the  lands  described  in  the  complaint,  but  there  was  some 
evidence  tending  to  prove  that  the  defendant  had  promised 
to  give  and  convey  to  the  plaintiff  certain  lands,  consist- 
ing of  about  one  acre,  with  certain  dock  privileges,  on 
Niagara  river,  and  that  the  plaintiff  went  into  the  posses- 
sion after  such  promises,  and,  made  valuable  and  expen- 
sive improvements  thereon,  and,  at  the  time  of  the  com- 
mencement of  the  action,  was  in  the  possession  and  use  of 
the  same,  in  connection  with  the  operation  of  the  ferry 
owned  and  operated  by  the  company.  At  the  close  of 
the  proofs,  the  court  stated  that  the  plaintiff  had  failed  to 
maintain  its  alleged  cause  of  action  as  set  forth  in  the 
complaint,  and  the  same  should  be  dismissed.  Thereupon 
the  plaintiff's  counsel  moved  for  leave  to  amend  the  com- 
pliant, so  as  to  conform  to  the  proofs,  and  for  a  decree 
directing  a  specific  performance  of  the  parol  promise  to 
convey  the  lands  to  the  plaintiff  as  a  gift.  The  applica- 
tion was  denied,  and  the  defendant  excepted.  The  deci- 
sion of  the  court  and  judgment  contains  a  provision  that 
the  complaint  be  dismissed  without  prejudice  to  any 
action  which  the  plaintiff  may  bring  to  enforce  any  con- 
tract it  may  have  with  the  defendant  for  the  purchase  of 
the  lands  and  premises  in  controversy. 

The  amendment  proposed  would  have  substituted  an 
entirely  new  and  different  cause  of  action  from  the  one 
originally  pleaded.  The  court  had  no  power  to  grant 
PI  such  an  amendment  on  the  trial.  It  was  not  a  case  of 
variance  merely  between  the  proofs  and  the  allega- 
tions set  forth  in  the  plaintiff's  pleading,  but  it  was  a 
case  where  there  was  an  entire  failure  of  proof.  The 
plaintiff  in  its  complaint  stated  a  cause  of  action  against 
the  defendant,  based  upon  the  alleged  fact  that  the  defend- 
ant had  executed  and  delivered  to  the  plaintiff  a  complete 
and  perfect  deed  of  certain  lands,  and  the  relief  sought 
was  to  regain  possession  of  the  instrument  with  damages 
for  withholding  the  same.  The  substantial  questions  at 
issue  between  thft  partie.?  were  :  first,  had  the  deed  des- 
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cribed  ever  been  executed  and  delivered  to  the  plaintiff? 
and,  if  so,  had  tlie  defendant  the  possession  of  the  same 
and  did  he  wrongfully  refuse  to  deliver  it  up  to  the  plaint- 
iff?    The  trial  of  these  issues  did  not  necessarily  involve 
the  inquiiy  whether  the  defendant  bad  the  title  to  or  any 
interest  in  the  property,  nor  whether  he  was  under  a  legal 
or  equitable   obligation  to   convey   the   premises  to  the 
plaintiff.     It  was  not  in  any  sense  a  litigation  over  the 
title  to  the  lands  or  in  whom  the  same  was  then  vested. 
Upon  the  facts  charged  in  the  complaint,  the  defendant 
was  fifuilty  of  a  tort,  and  the  plaintiff  could  have  main- 
tained an  action  at  law  for  damages  only,  or  an  action  in 
replevin  to  regain  the   possession  of  the  deed  and  for 
damages  also.     If  the  complaint  had  been  amended  in  the 
particulars  proposed,  then  the  cause  of  action  would  liave 
been  for  the  specific  performance  of  an  oral  promise  on 
the  part  of  the  defendant  to  give  and  convey  to  the 
[^j    plaintiff  a  parcel  of  real  estate.     Allowing  the  amend- 
ment, the  cause  of  action  would  have  been  substan- 
tially changed,  and  if  a  judgment  had  then  been  in  the 
plaintiff's  favor  it  would  have  been  upon  a  determination 
of  issues  whally  different  from   those   set  forth   in  the 
original    complaint.     Under  section   723,  power    is 
[^]    given  to  the  court  upon  the  trial  to  correct  any  mis- 
take in  the  pleading,  and   to   insert  any   allegation 
material  to  the  case,  and  to  conform  the  pleadings  to  the 
facts  proved,   provided,  that   the   amendment   does   nt)t 
change  substantially  the  claim  or  defense   as   originally 
set  forth  therein  (Brown  v.  Leigh,  49  N.  Y.  81 ;  Bockes  r. 
Lansing,  74  Id.  437 ;    Niagara  Co.  Nat.  Bank  v.  Lord,  o3 
Hun,  657 ;  Dezengremel  i\  Dezengremel,  24  Id.  457  ;  Fisk 
Pavement  Co.  v.  Evans,  37  ^V.  Y.  Super.  Ct.  482 ;  affirmed 

on  appeal,  60  N.  Y.  640). 

[*]         These  and  other  authorities  lay  down    the    rule 

that  the  power  of  the   court   to   grant  amendments 

upon  the  trial  by  conforming  the  pleadings  to  the  facts 

proved  is  restricted  to  such  amendments  as  do  not  change 
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substantially  the  cause  of  action  or  defense.  If  the  power 
to  amend  upon  the  trial  was  unrestricted,  parties  might 
be  compelled  to  litigate  matters  of  which  they  had  no 
notice,  and  for  which  they  would  be  unprepared  on  the 
trial,  and  injustice  might  thereby  }ye  done. 

But  supposing  we  are  mistaken  in  our  views,  that  by 
the  amendment  proposed  it  would  be  substituting  one 
cause  of  action  for  another,  then  we  are  still  of  the 
["J  opinion  that  the  trial  judge  acted  wisely  in  declining 
to  allow  the  amendment.  It  was  discretionary  with 
the  trial  judge  whether  he  would  do  so  or  not,  and  his 
refusal  to  allow  the  plaintiff  to  amend  its  complaint  is 
not  reviewable  if  this  court  is  satisfied  that  he  did  not 
abuse  the  discretion  vested  in  him  (Richtmeyer  v.  Rem- 
sen,  38  N.  Y.  206 ;  McGraw  v.  Godfrey,  14  Abb.  Pr.  K  S. 
397 ;  Hendricks  v.  Decker,  35  Barb.  298). 

It  would  have  been  manifestly  unjust  to  have  compel- 
led the  defendant  on  this  trial  to  meet  and  defend  a  cause 
of  action  in  its  nature  and  character  so  widely  different 
from  the  one  set  out  in  the  original  complaint— where,  to 
entitle  the  plaintiff  to  relief,  the  issue  to  be  found  and 
tried  would  be  essentially  different  and  the  principles  of 
equity  applicable  to  the  case  would  be  altogether  dissimi- 
lar. In  refusing  the  amendment,  we  think  the  learned  trial 
judge  did  not  abuse  the  discretion  vested  in  him.  and,  by 
the  terms  of  the  decree,  saved  to  the  plaintiff  any  right  of 
action  which  it  may  have  of  the  nature  and  character 
which  some  of  the  evidence  tended  to  prove. 

Judgment  affirmed,  Avith  costs. 

Smith,  P.  J.,  Bradley  and  Haight,  JJ.,  concurred. 
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LYONS,  AS  Administratrix,  etc.,  v.  CAHILIi. 
New  York  Superior  Court,  Special  Term,  April,  1887. 

§  327L 

Security  for  costs — WTfn  adminigtrairvje  not  required  fa  give, 

"Where,  upon  a  motion  for  seciirity  for  costs  in  an  action  brough-fc 
by  an  administratrix  to  recover  upon  a  claim  alleged  to  be  due  to 
the  decedent,  who  was  her  husband,  it  appeared  that  the  plaintiff 
was  in  destitute  circumstances  and  unable  to  give  security  for 
costs,  and  that  to  require  her  to  do  so  would  be  equivalent  to 
denying  her  the  protection  and  aid  of  the  court  in  supporting  he^ 
claim, — Held,  that  the  motion  should  be  denied, 

{Decided  April  l,i881.) 

Motion  by  defendant  for  an  order  requiring  the  plaint- 
iff to  give  security  for  costs. 

This  action  was  brought  by  the  plaintiff,  as  adminis- 
tratrix, etc.,  of  her  late  husband,  to  recover  from  the 
defendant  as  one  of  the  sureties  on  an  undertaking  to 
stay  execution  pending  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff's  decedent.  The  complaint  alleged 
the  recovery  of  a  judgment  in  favor  of  the  plaintiff's  dece- 
dent against  cne  Lynch,  on  October  8,.  1877,  for  1698.84, 
in  the  court  of  common  pleas  in  the  city  and  county  of 
New  Y'ork  ;  that  the  said  ijynch,  feeling  aggrieved  thereby, 
took  an  appeal  from  said  judgment  to  the  general  term 
of  the  said  court  of  common  pleas."  For  the  purpose  of 
staying  the  plaintiff's  proceedings  upon  said  judgment, 
the  defendant  and  one  Kilgor,  as  sureties,  together  witk 
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aaid  Ljmch  as  principal,  executed  an  undertaking  under 
sections  1326,  1327  of  the  Code  of  Civil  Procedure  ;  and 
that  thereupon  the  plaiutift's  proceadings  upon  said  judg- 
ment were  stayed  pending  such  appeal;  that  the  judg- 
ment so  appealed  from  was  in  all  things  duly  aflSrmed, 
with  $6i  costs  against  the  appellant  therein,  on  February 
9,  1887  ;  that  notice  of  the  entry  of  said  judgment  of 
affirmance,  and  a  copy  thereof,  were  duly  served  upon  the 
attorney  for  the  appellant  in  said  appeal  en  or  about  Feb- 
ruary 11,  1887,  and  more  than  tan  days  had  since  elapsed, 
and  demanded  judgment  for  the  sum  of  S753.84,  and 
interest. 

The  answer  denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  any  of  the  allegations  of 
the  complaint,  except  the  allegation  setting  forth  the  exe- 
cution of  the  undertaking ;  averred  that  the  proceedings 
were  not  stayed  by  said  undei-takiug,  that  the  judgment 
had  been  paid,  and  also  that  the  defendant  was  not  the 
owner  of  the  judgment  set  forth  in  the  complaint,  but  had 
assigned  her  whole  interest  therein. 

Upon  an  affidavit  setting  forth  the  above  facts  more  at 
length,  and  also  that  the  plaintiff's  decedent  departed  this 
life  in  the  city  of  New  York  prior  to  June  12,  1887,  and 
that  on  or  about  said  day  the  plaintiff  applied  to  the 
surrogate  of  the  city  and  county  of  New  York  for  letters 
of  administration  upon  his  estate,  and  in  her  petition 
alleged  the  personal  estate  of  the  decedent  to  be  less  than 
$25,  and  she  was  thereupon  duly  appointed  adminis- 
tratrix, and  gave  a  bond  in  the  penalty  of  $50,  and  that 
no  other  bond  had  been  given  by  her,  procured  an  order 
requiring  the  plaintiff  to  show  cause  why  she  should  not 
be  required  to  give  security  for  costs,  on  the  return  day 
of  which  this  motion  was  made. 

Charlts  W.  Hassle)-  {Hassle r  d!:  Sabine,  attorneys  ,  ...i 
defendant  and  motion. 
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John  Brooks  Leavitt  {Leavitt  &  Kerth,  attorneys),  for 
plaintiff,  opposed. 

O'GoRMAN,  J. — This  is  a  motion  to  compel  the  plaint- 
iff to  give  security  for  costs,  under  section  327  of  the 
Code, — which  leaves  the  granting  or  denying  the  motion 
in  the  judicial  discretion  of  the  court.  It  appears  from 
the  plaintiff's  complaint  that  she  has,  as  administratrix 
of  her  deceased  husband,  a  cause  of  action  against  the 
defendant  for  $758.84,  with  interest.  The  affidavit  pre- 
sented on  behalf  of  the  defendant  suggests  serious  doubts 
whether  her  claim  can  be  sustained.  That,  however,  is  a 
question  which  cannot  be  tried  on  affidavits  or  on  this 
motion. 

The  plaintiff  is  in  destitute  circumstances,  and  una- 
ble to  give  the  security  called  for,  and  it  is  urged  in 
her  behalf  that  to  require  her  to  give  it  would  be  equiva- 
lent to  denying  her  the  protection  and  aid  of  the  court  in 
supporting  her  claim,  which,  though  confused  and  ob- 
scured by  various  questionable  transactions,  may  yet 
turn  out  to  her  merit.  The  law  does  not  deny  its  aid 
even  to  acknowledged  paupers  {Code  Civ.  Pro.  §  458). 

The  case  can,  with  due  diligence  on  the  part  of  the 
counsel,  be  brought  to  speedy  trial ;  and,  taking  all  the 
circumstances  of  the  case  into  consideration,  I  am  of 
the  opinion  that  the  motion  should  be  denied,  without 
costs. 
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BECKER  AND  Another,  as  Assignees  fou  the  Benefit 

OF   THE   CREDITOltS   OF  EXSTEIN,    RESPONDENTS,  V. 

KOCH,  Sheriff,  etc.,  Appellants. 

Court  of  Appeals,  March,  1887. 

§§  1301,  1316. 

Appea  — From  what  taken,  ichen  e.vceptions  ordered  to  be  heard  in  first 
instance  at  general  term — Credibility  of  witu&it — Question  for  jury . 

Where  exceptions  were  ordered  to  be  heard  in  the  first  instance  at 
general  term,  and  judgment  meanwhile  staved,  and  the  general 
term,  after  argument,  ovemiletl  the  exceptions  and  directed  judg- 
ment for  the  plaintiff  on  the  verdict,  and  entered  an  order,  in  form, 
treating  the  defendant  as  having  ma<Te  a  motion  for  a  new  trial  on 
the  exceptions,  and  denying  such  motion,  and  directing  judgment 
in  favor  of  the  plaintiff  on  the  verdict,  and  judgment  in  accordance 
with  the  order  was  subsequently  entered, — Ilekl,  that  no  appeal  lay 
from  such  order  to  the  court  of  appeals  ;  that  an  appeal  from  the 
judgment  brought  up  for  review  the  exceptions  taken  by  the 
defendant  upon  the  trial,  and  the  order  was  simply  a  written 
authority  upon  which  to  enter  judgment,  and  not  such  an  inter- 
mediate order  as  is  referred  to  in  sections  1301,  1316  of  the  Code 
of  Civil  Procedure, — which  provide  for  the  review,  on  appeal  from 
a  judgment,  of  an  interlocutory  judgment  or  intermediate  order 
specified  in  the  notice  of  appeal.  ['] 

In  such  case,  while,  if  the  appeal  from  the  order  were  the  only 
appeal,  it  should  be  dismissed  as  unauthorized,  yet  being  taken 
in  connection  with  the  appeal  from  the  judgment,  there  is  no 
necessity  to  formally  dismiss  the  appeal  from  the  order.  [*J 

It  is  well  settled  that  with  regard  to  an  adverse  witness,  whom  a 
party,  by  the  exigency  of  his  cose,  is  obliged  to  call,  all  the  rules 
of  evidence  applicable  to  the  examination  of  other  witnesses  do 
not  in  their  strictness  apply  ;  and  such  a  witness  may  be  cruss- 
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examined,  and  leading  questions  may  be  put  to  him  by  the  party 
calling  him.  |*J 

The  rule  that  a  party  cannot  impeach  his  own  witness  is  limited  to 
prohibiting  impeachment  in  three  cases  only,  viz.  :  (1)  The  call- 
ing of  a  witness  to  impeach  the  general  character  of  the  witness  ; 
(2)  the  proof  of  prior  contra-Jictory  statements  by  him  ;  and  (3) 
the  contradiction  of  the  witness  by  another,  when  the  only  effect 
is  to  impeach  and  not  to  give  any  material  evidence  upon  any 
issue  in  the  case.   [*J 

Where,  in  an  action  by  an  assignee  for  the  benefit  of  creditors,  to 
recover  property  seized  by  the  sheriff  under  an  execution,  the 
defense  was,  that  the  {issignm.nt  was  void,  for  the  reason  that  the 
assignor  had  provided  therein  for  the  payment  of  fictitious  debts, 
and  the  defendant  on  the  trial  called  the  assignor  as  a  witness, 
and  by  him  showed  that  he  had  in  the  assignment  provided  for 
fictitious  debts  ;  but  llis  evidence  was  followed  by  an  exi^lauation 
made  by  him  which,  if  true,  showed  that  he  did  in  fact  owe  such 
debts,  and  the  trial  court  ruled  that,  as  the  explanation  stood 
uncontradicted  by  any  other  witnesses,  the  defendant  was  bound 
thereby,  for  the  reason  that  he  did  not  discredit  or  impeach  the 
assignor,  and  must  take  what  he  said  as  true,  and  directed  a  ver- 
dict in  favor  of  the  plaintiff, — Held,  error  ;  [^,*,^]  that  the  evidence 
should  have  been  submitted  to  the  jury  for  them  to  pass  upon  its 
credibility  ;  [''J  and  that  they  Avere  at  liberty  to  believe  that  por- 
tion that  tended  to  show  the  debts  to  be  fictitious,  and  to  dis- 
believe the  explanation,  or  they  might  regard  it  as  sufficient, 
just,  as  in  their  judgment,  intelligently  and  honestly  exercised, 
they  might  determine.  ['J 

A  party  may  show  that  a  i)ortion  of  the  evidence  of  his  own  witness 
is  untrue,  by  comparing  it  with  another  portion  of  the  evidence  of 
the  same  witness.  [*j 

Branch  v.  Levy,  46  N.  Y.  Super.  {U  J.  cD  *S'.)  423,  overruled.   ['J 

It  is  a  good  general  rule  that  the  credibility  of  a  witness  is  matter 
for  the  jury,  and  the  fewer  technical  obstructions  there  are  to  the 
practical  observation  of  this  rule,  the  better,  ['j 

(Decided  March  1,  1887. ) 

Appeal  by  defendant  from  a  Judgment  of  the  general 
term  of  the  suijerior  court  of  Buffalo,  entered  upon  over- 
ruling exceptions  ordered  to  be  heard  in  the  first  instance 
at  the   general   term,   and  from   an   order   denying  his 
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motion  for  a  new  trial,  and  directing  judgment  upon  the 
verdict. 

The  opinion  states  the  facts. 

Cfuirles  B.  Wheeler^  for  defendants-appellants. 

Bakei'  rfr  Schwartz,  for  plaintiffs-respondents. 

Peckham,  J. — This  action  was  brought  by  the  plaintiffs 
as  assignees  for  the  benefit  of  creditors  of  one  E.^stein, 
to  recover  from  the  defendant  the  possession  of  some 
personal  property,  amounting  in  value  to  about  $4,U00, 
or,  in  default  thereof,  to  recover  such  value. 

The  defendant  justified  the  taking  of  the  property  by 
virtue  of  a  writ  of  attachment  issued  to  him  as  sheriff  of 
Erie  county,  in  an  action  in  which  Victor  and  others  were 
plaintiffs  and  Exstein  was  defendant,  and  under  which 
writ  the  sheriff'  had  levied  upon  this  property  as  belong- 
ing to  the  said  Exstein.  The  assignment  to  plaintiffs 
was  made  October  17,  1883,  and  included  the  property  in 
question.  The  attachment  was,  on  November  14,  levied 
on  the  propert}',  and,  after  the  plaintiffs  in  the  attachment 
suit  recovered  judgment  against  Exstein",  the  property 
Avas  sold  on  an  execution  issued  thereunder  to  the  defend- 
ant. The  answer  in  this  action  set  up  these  facts,  and 
alleged  that  the  assignment  to  the  plaintiffs  was  made 
with  the  intent  on  the  part  of  Exstein  to  hir.der,  delay 
and  defraud  his  creditors. 

The  action  came  on  for  trial  in  the  superior  court  of 
Buffalo,  and  after  the  evidence  was  all  in,  the  court 
directed  a  verdict  for  the  plaintiffs  for  a  return  of  the 
property  to  them,  or  for  the  value  thereof,  assessing  the 
same  at  $3,8U0.  A  stay  of  proceedings  was  granted,  and 
the  defendant's  exceptions  were  ordered  to  be  heard  at 
the  general  term  in  the  first  instance. 

The  general  term,  after  argument  of  such  exceptions, 


78  CIVIL  PROCEDURE  REPORTS. 

Becker  v.  Koch. 

overruled  the  same,  and  directed  judgment  for  the  plaint- 
iffs on  the  verdict. 

Thereupon  an  order  was  entered,  which  in  form  treated 
the  defendant  as  having  made  a  motion  for  a  new  trial 
on  the  exceptions  ordered  to  be  heard  in  the  first  instance 
at  general  term,  and,  after  reciting  such  fact,  continued 
thus  :  "  Ordered,  That  such  motion  be  and  the  same 
hereby  is  denied,  with  costs ;  that  the  said  exceptions  be 
and  the  same  hereby  are  overruled,  and  judgment  for  the 
plaintiffs  on  the  verdict  is  hereby  ordered." 

Judgment  in  accordance  with  the  order  was  subse- 
quently entered.  The  defendant  then  appealed  from  the 
order  above  mentioned  to  this  court,  and  also  from  the 
judgment  entered  upon  such  order. 

The  plaintiffs  now  make  the  claim  that  the  appeal 
from  the  order  should  be  dismissed,  and  that  the  appeal 
from  the  judgment  brings  up  nothing  for  review  but  the 
question  whether  the  judgment  appealed  from  is  in 
accordance  with  the  order  of  the  general  term,  as  there 
was  no  statement  in  the  appeal  from  the  judgement  that 
the  appellant  intended  to  bring  up  for  review  any  inter- 
mediate order,  as  pointed  out  by  sections  1301  and  1316. 

of  the  new  Code.* 
['J  There  is  no  foundation  for  the  claim.    The  excep- 

tions of  the  appellant  were  ordered  by  the  trial  court 
to  be  heard  in  the  first  instance  at  the  general  term,  and 
it  was  pursuant  to  such  direction  that  the  argument  of 
such  exceptions  was  then  had,  and  the  decision  of  the 
court  upon  such  argument  was  made  in  the  form  of  an 
order,  and  that  order  was  simply  a  written  authority 
upon  which  to  enter  the  judgment,  and  was  not  such  an 
intermediate  order  as  is  referred  to  in  section  1301  or 
1316,  and  no  appeal  would  lie  from  it  to  this  court.  But 
after  the  entry  of  judgment,  an  appeal  from  such  judg- 

*  See  Eeese  v.  Smyth,  95  N.  Y.  645. 
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ment  brings  up  for  review  the  exceptions  taken  by  de- 

fandant  upon  the  trial. 
['J  The  appeal  taken  by  the  defendant  from  the  order 

as  well  as  from  the  judgment,  was  useless ;  but  evi- 
dently taken  from  more  abundant  caution,  and  if  that  were 
the  onl^'  appeal  in  the  case,  it  would  have  to  be  dismissed 
as  unauthorized  ;  yet,  as  it  is  taken  in  connection  with 
the  appeal  from  the  judgment  which  brings  up  all  the 
exceptions  for  review,  there  is  no  necessity  to  formally 
dismiss  the  appeal  from  the  order.  But  upon  the  merits 
of  the  appeal  quite  an  important  question  arises  in  rela- 
tion to  the  law  of  evidence.  The  court  directed  a  verdict 
for  the  plaintiffs,  and  if,  therefore,  there  was  evidence 
enough  to  authorize  a  submission  of  the  question  of  fraud 
to  the  jury,  the  judgment  must  be  reversed.  We  think 
there  was,  and  had  it  not  been  for  the  rule  of  law  adopted 
by  tlie  court  below,  we  suppose  that  court  would  have 
been  of  the  same  opinion.  That  rule  was,  that  as  the 
defendant  called  a  witness  by  whom  he  attempted  to  prove 
the  fraud,  and  as  that  witness  denied  it,  the  defendant 
was  bound  by  that  denial,  in  the  absence  of  contradiction 
by  some  other  witness,  even  though  the  jury  might  think 
some  parts  of  the  evidence  of  the  witness  clearly  showed 
its  existence.  To  show  exactly  how  the  question  arose, 
and  what  was  decided  by  the  court,  some  reference  must 
be  made  to  the  testimony,  although  it  will  be  unneces- 
sary to  allude  to  it  all. 

The  assignor,  Exstein,  was  a  merchant  engaged  in  a 
large  business  in  Buffalo.  He  kept  regular  books  of 
account  in  his  business,  which  were  produced  upon  the 
trial,  and  he  was  called  as  a  witness  for  the  defendant, 
and  gave  evidence  in  relation  to  the  books,  and  upon 
other  matters.  His  assignment  was  made  on  October  17, 
and  on  the  sixteenth  of  that  month  he  made  entries  in 
several  accounts,  which  he  kept,  crediting  quite  large 
sums  cf  money  to  the  different  persons  named  in  such 
accounts,  the  result  of  which  entries  was  to  cause  it  to 
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appear  by  the  books  that  the  assignor  was  in  their  debt 
to  a  somewhat  large  amount,  while  if  the  entries  as  of  the 
sixteenth  of  October  were  stricken  out,  it  would  then 
appear  that  the  parties,  instead  of  being  creditors,  were 
in  reality  debtors  of  the  assignor.  When  on  the  stand  he 
substantially  stated  that  if  those  entries  were  stricken 
out,  the  state  of  affairs  between  himself  and  those  persons 
would  be  as  represented  in  the  books ;  or,  in  other  words, 
that  excluding  those  entries  and  the  circumstances  upon 
which  they  rested,  some  of  these  persons  would  be  his 
debtors.  He  also  said  that  these  entries  did  not  in  fact 
represent  any  actual  transactions  occurring  at  the  time 
when  they  were  made,  and  that  no  valuable  or  other  con- 
sideration passed  between  him  and  those  parties  at  such 
time.  Stopping  with  these  facts,  it  would  appear  then  that 
credits  were  given  these  persons  the  day  before  the 
assignment,  upon  which  some  of  them  drew  out  moneys 
from  him,  and  upon  the  basis  of  which  one  was  made  a 
l^referred  creditor  in  the  assignment,  and  yet  such  entries 
represented  no  actual  present  transactions  happening  at 
the  time  when  they  were  made. 

Unexplained,  it  would  appear  that,  as  a  result,  Exstein 
had  provided  for  the  paj-ment  of  large  sums  of  money, 
or  had  already,  and  in  view  of  his  assignment,  paid  such 
sums  to  persons  whom  he  did  not  owe ;  or,  in  other  words, 
he  had  paid,  and  also  made  provision  in  his  assigjiment 
for  the  payment  of  fictitious  debts.  The  defendant,  how- 
ever, proceeded  with  his  examination  of  this  witness,  and 
asked  for  an  explanation  of  these  entries,  and  the  facts  or 
circumstances  upon  which  they  were  based,  and  the  wit- 
ness proceeded  to  give  it.  The  explanation  was,  if  true, 
sufficient  in  law,  and  showed  that  he  did  owe  the  persons 
the  amounts  he  claimed  to,  with  the  possible  exception  of 
one  or  two  cases,  in  which  the  defendant  claims  that  even 
on  the  basis  of  the  general  truth  of  the  explanation,  the 
witness  had  charged  himself  in  reality  with  more  than  he 
owed.   The  defendant  then  rested,  and  the  plaintiffs,  with 
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tho  evidence  in  this  state,  asked  for  a  verdict   in  their 
favor  by  the  direction  of  the  court,  and  obtained  it. 

The  court  held  in  substance  that  the  books  of  the  wit- 
ness, Exstein,  showed  a  lyrhna facie  case  of  an  indebted- 
ness of  the  witness  in  the  amounts  therein  appearing,  and 
to  the  persons  therein  mentioned,  and  the  witness  said 
they  were  correct.  He  then  stated  what  has  already 
been  alluded  to  as  to  those  entries  made  on  October 
16,  and  continued  by  explaining  the  facts  upon  which 
they  were  based.  This  explanation  the  court  said  was 
totally  uncontradi:ted  by  any  other  witness,  and  the 
defendant  was,  therefore,  bound  by  what  Exstein  said 
on  that  subject,  for  the  reason  that  he  could  not  discredit 
or  impeach  him,  and  must  take  what  he  said  as,  under 
the  circumstances  of  the  case,  true. 

If  that  was  the  true  rule,  the  court  was  correct  in 
directing  a  verdict.  The  general  term,  it  must  be  pre- 
sumed, also  took  the  same  view  of  tho  case  in  directing 
judgment  for  the  plaintiffs  without  delivering  any  written 

opinion. 
[  J  The  general  rule  prohibiting  the  impeachment  or 

discrediting  of  a  witness  by  the  party  calling  him, 
was  extended  too  far  in  this  case.  Here  was  an  issue  of 
fraud  in  the  making  of  an  assignment  by  tho  assignor, 
and  the  defendant,  in  order  to  prove  its  existence,  called 
the  very  man  as  a  witness  whom  he  alleged  was  guilty  of 
the  fraud.  He  might  well  be  regarded,  therefore,  as  an 
adverse  witness,  whom  the  party,  by  the  exigencies  of  his 

case,  was  obliged  to  call. 
[*]  With  regard  to  such  witnesses,  it  is  well  settled 

that  all  the  rules  applicable  to  the  examination  of 
other  witnesses,  do  not  in  their  strictness  apply.  An 
adverse  witness  may  be  cross-examined,  and  leading  ques- 
tions may  be  put  to  him  by  the  party  calling  him,  for  the 
very  sensible  and  sufficient  reason  that  he  is  adverse,  and 
that  the  danger  arising  from  such  a  mode  of  examination 
Vol  XI1,-6 
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by  the  party  calling  a  friendly  or  Tinbiasssd  witness  does 
not  exist. 

What  favorable  facts  the  party  calling  him  obtained 
from  such  a  witness  may  be  justly  regarded  as  wrung 
from  a  reluctant  and  unwilling  man,  while  thoso  which 
are  unfavorable  may  be  treated  by  the  jury  with  just  that 
degree  of  belief  which  they  may  think  is  d33erv3d,  con- 
considering  their  nature  and  the  other  circumstances  of 

the  case. 
[*]  Starkie,  one  of  the  ablest  and  most  philosophical 

of  English  writers  on  this  branch  of  the  law,  in 
speaking  of  a  reluctant  or  adverse  witness,  uses  almost 
the  precise  language  above  stated,  and  which  has  been 
substantially  quoted  from  him  (Star'cie  Ev.  9  ed.  marg, 
p.  248).  Sometimes  rather  loose  language  has  been 
indulged  in  to  the  general  effect  that  a  party  cannot 
impeach  his  own  witness ;  but  when  an  examination  is 
made  as  to  the  limits  of  the  rule,  the  result  will  be  found  to 
be  that  it  only  prohibits  this  impeachment  in  three  cases, 
viz.:  (I)  the  calling  of  v/itnesses  to  impeach  the  general 
character  of  the  witness,  (2)  the  proof  of  prior  con- 
tradictory statements  by. him,  and  (3)  a  contradiction  of 
the  witness  by  another,  when  the  only  effect  is  to  impeach, 
and  not  to  give  any  material  evidence  upon  any  issue  in 
the  case  (Lawrence  v.  Barker,  5  Wend.  301-305  ;  People 
V.  Safford,  5  Den.  112  ;  Thompson  v.  Blanchard,  4  N.  Y. 
303-311 ;  Coulter  v.  Express  Co.,  56  Id.  585  ;  2  Starkie  Ev. 
9  Am.  ed.  marg.  pp.  244-250;  2  Phil.  Ev.  [C.  &  H. 
Notes]  marg.  pp.  981-983,  and  note,  602.;  1  Greenl  Ev. 
§  442). 

In  regard  to  the  first  class,  the  rule  has  been  stated 
to  rest  upon  the  theory  that,  when  a  party  calls  a  witness, 
he  presents  him  to  the  jury  as  worthy  of  belief ;  and  to 
allow  him  to  call  witnesses  thereafter  to  impeach  his  gen- 
eral character  as  a  man  would  be  to  permit  an  experiment 
to  be  made  upon  the  jury  by  producing  a  person  as  wor- 
thy of  belief,  whom  he  knows,  and  has  witnesses  to  prove, 
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tlio  contrary,  and,  if  his  evidence  be  favorable,  to  get 
the  benefit  of  it,  and  if  the  reverse,  to  overwhelm  it  by 
the  impeaching  witnesses. 

In  such  a  case  as  this,  however,  there  is  no  deception. 
The  defendant  cal  s  the  very  man  he  accuses  of  the  fraud, 
as  a  witness  to  prove  it,  and  says  in  effect  to  the  jury  that 
such  evidence  as  the  witness  gives,  which  tends  to  show 
the  perpetration  of  the  fi*aud  alleged,  is  forced  from  him 
'by  the  exigencies  of  the  case  and  the  surrounding  facts 
which  cannot  be  denied,  while  that  which  he  gives  that 
looks  toward  an  explanation  of  the  fraud,  the  jury  shall 
give  such  faith  to  as  under  all  the  facts  in  the  case  they 
may  think  it  entitled  to. 

As  to  the  second  class,  in  which  an  impeachment  is  for- 
bidden, the  authorities  in  England  were  in  conflict,  many 
of  the  judges  thinking  it  allowable  to  prove  prior  contradic- 
tory statements  by  a  witness  ;  but,  the  weight  of  authority 
was  against  it,  thereby  creating  the  occasion  for  an  inter- 
ference by  the  legislature  with  the  law  of  evidence,  which 
passed  an  act  permitting  just  such  evidence  under  certain 
restrictions  (See  Common  Law  Procedure  Act  of  1854, 
17  &  18  Vict.  c.  125,  §  22). 

The  non-admissibility  of  such  evidence  in  the  courts 
of  this  State  is  of  course  not  open  to  discussion.  It  is 
alluded  to  only  to  show  the  opinion  of  the  English  Par- 
liament— in  matters  of  this  nature  almost  exclusively 
guided  by  lawyers — upon  this  question  of  impeaching 
one's  own  witness,  and  the  readiness  of  that  body  to  alter 
the  law  of  evidence  in  the  direction  of  what  seemed  to  it 
greater  opportunity  of  ascertaining  and  administering 
that  for  which  all  courts  are  instituted,  viz. :  truth  and 
justice. 

Tiie  third  of  above  classes,  where  no  impeachment  is 
allowed,  is  plainly  set  forth  in  several  of  the  cases  and 
text-books  above  cited. 

It  is  not  admissible,  even  in  the  case  of  a  witness  called 
by  the  other  side,  to  impeach  him  by  prior  proof  of  con- 
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tradictory  statements  on  immaterial  or  collateral  issues, 
and  there  is  not  much  difference  in  the  two  cases,  and, 
therefore,  no  reason  why  it  should  be  allowed  with  refer- 
ence to  one's  own  witness.  But  all  the  cases  concur  in 
the  right  of  a  party  to  contradict  his  own  witness  by  call- 
ing witnesses  to  prove  a  fact — material  to  the  issue — to 
be  otherwise  than  as  sworn  to  by  him,  even  when  the 

necessary  effect  is  to  impeach  him. 
[  ]  Why  should  not  the  right  exist  to  show  that  a 

portion  of  the  evidence  of  your  own  witness  is  untrue 
by  comparing  it  with  another  portion  of  the  evidence  of 
the  same  witness?  The  courts  below  say,  in  effect,  that 
although  a  portion  of  Exstein's  evidence  shows  that  he 
provided  for  payment  in  his  assignment  for  fictitious 
debts,  yet  the  other  portion  of  his  evidence — if  believed — 
shows  that  such  debts  were  not  fictitious,  and  although 
the  defendant  was  at  liberty  to  call  other  witnesses  to 
prove  that  the  explanation  was  false,  yet,  as  he  did  not  do 
so,  the  explanation  must  stand  as  matter  of  law,  and  he 
cannot  be  heard  to  contend  that  it  is  proved  false  by  its 
ow^n  absolute  and  inherent  improbability.  VYe  do  not 
believe,  at  least  in  such  a  case  as  this,  that  the  rule  goes 

to  any  such  length, 
f  ]  The  plaintiffs  cite  the  case  of  Branch  v.  Levy,  46 

N.  Y.  Super.  (14  J.  d:  S.)  428,  as  upholding  the  rule 
laid  down  by  the  trial  court. 

The  plaintiffs  there  brought  an  action  to  recover  dam- 
ages from  the  defendant  for  the  non-delivery  of  coupons 
bought  from  defendants'  agent,  as  plaintiffs  claimed ; 
but  the  defendants  denied  the  agency,  and  alleged 
they  had  sold  the  coupons  to  the  person  whom  plaint- 
iffs alleged  was  their  agent,  and  had  no  liability  for 
his  subsequent  acts.  On  the  trial,  the  plaintiffs  sus- 
tained their  claim  prima  facie  by  certain  letters  and  cir- 
cumstances which — as  the  court  said — in  the  absence  of 
explanation  by  defendants,  made  a  question  for  the  jury. 
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The  plaintiffs  then,  for  some  inexplicable  reason,  eallcil 
one  of  the  defendants,  who  swore  that  the  person  selling 
the  bonds  to  the  plaintiffs  was  not  the  agent  of  the 
defendants,  but  they  had  simply  sold  him  the  bonds.  The 
court  held  the  plaintiffs  concluded  by  this  evidence,  and 
that  they  must  take  it  as  wholly  credible  ;  that  credibil- 
ity cOald  not  be  divided,  and  that  it  was  attached  to  the 
moral  character. 

That  case  comes  very  near  the  one  under  discussion, 
and  it  is  hard  to  see  why  the  plaintiffs  should  not  have 
been  allowed  to  go  to  the  jury  upon  the  whole  of  their 
case — letters,  documents  and  explanation — and  why  they 
should  not  have  been  allowed  to  ask  the  jury  to  believe 
the  documents  and  letters,  and  reject  the  explanation  as, 
in  their  judgment,  untrue.  To  say  that  credibility  is  a 
part  of  the  moral  character  and  indivisible  is  to  run 
counter  to  the  well-established  rule  as  to  adverse  wit- 
nesses above  referred  to,  whose  testimony  you  may  ask  a 
jury  to  believe  in  part,  and  to  disbelieve  the  residue.  The 

case  ought  not  to  be  followed. 
[']  It  is  a  good  general  rule  that  the  credibility  of  a 

witness  is  matter  for  the  jury,  and  the  fewer  techni- 
cal obstructions  there  are  to  the  practical  operation  of 

that  rule  the  better. 
[•]  We  think  that  the  whole  evidence  of  Exstein  in 

this  case  should  have  been  submitted  to  the  jury, 
for  them  to  pass  upon  its  credibility,  and  that  they  were 
at  liberty  to  believe  that  portion  which  tended  to  show 
the  debts  to  be  fictitious,  and  to  disbelieve  the  explana- 
tion, or  that  they  might  regard  it  as  sufficient,  just  as  in 
their  judgment,  intelligently  and  honestly  exercised,  they 
might  determine. 

Of  course  we  do  not  mean  by  this  decision  to  give 
any  intimation  as  to  which  view  should  be  taken  by  the 
jury ;  we  only  decide  that  it  was  a  question  for  them,  and 
not  the  court 
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The  judgment  sliould  be  reTersed,   and  a  new  trial 
granted  ;  costs  to  abide  the  event. 

All  concurred. 


BBUNS,  Receiver,  etc.,  v.  KANE  et  al. 
City  Court  of  New  York,  Tmal  Term,  April,  1887, 
§§  1919  et  seq.  ' 

Unincorpoi'ated  association — Judgment  affainst— ^Receiver, 

A  judgment  against  three  individuals  witli  tbs  title  "trustees" 
added  to  their  names,  is  not  a  judgment  against  the  unincorporated 
society  of  which  they  are  trustees,  even  if  the  subject  of  the  suit 
affects  such  society.  To  recover  a  judgment  against  an  unincor- 
porated association  the  action  must  be  brought  against  the  presi- 
dent or  treasurer  as  such. 

It  is  doubtful  whether  a  receiver  of  a  joint  stock  company  can  ba 
appointed  in  supplementary  proceedings.* 

(Decided  April  21,  1887.) 

Action  tried  before  the  court  without  a  jury. 

The  "Orphan  Society"  had  to  its  credit  with  th© 
Emigrant  Industrial  Savings  Bank,  the  sum  of  $1,50 --.70. 
Patrick  O'Connor,  Thomas  Mullen  and  Luke  Shiels,  as 
trustees,  drew  their  draft  on  the  bank  in  favor  of 
Michael  J.  Mahoney,  for  the  whole  sum  on  deposit. 
Mahoney  presented  the  draft,  the  bank  declined  to  honor 
it,  whereupon  Mahoney  brought  suit  thereon  against  the 
drawers,  adding,  after  their  names,  the  title  "  trustees." 

*  The  head-note  was  prepared  by  Chief  Justice  MgAdam. 
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Judp;meiit  went  against  them  by  default,  execution  was 
issued  and  returned  unsatisfied,  and  the  plaintiff  was 
appointed  receiver  upon  proceedings  founded  on  the 
judgment,  and  as  such  sued  the  bank,  which  moved  to 
interplead  John  Kane  and  others  as  claimants  of  the  fund- 
The  motion  was  granted,  the  bank  was  discharged  to  the 
end  that  the  question  of  title  by  the  rival  claimants,  all  of 
whom  are  now  parties  to  the  record,  be  determined  by 
the  court. 

H.  A.  Brann,  for  plaintiff. 

M.  J.  Langan,  for  defendants. 

McAdam,  Ch.  J. — The  money  on  deposit  belonged  to 
the  "  Orphan  Society,"  an  incorporated  association,  con- 
sisting of  more  than  seven  members,  having  a  president 
and  treasurer,  and  consequently  falling  under  that  des- 
cription of  quasi-corporations  known  as  joint  stock  com- 
panies {Code  Civ.  Fro.  §  1919).  In  order  to  reach  the 
property  of  a  joint  stock  association,  an  action  must  be 
brought  against  it  in  the  name  of  its  president  or  treas- 
urer in  his  official  capacity  (I').),  and  the  execution  must 
require  the  sheriff  "  to  satisfy  the  same  out  of  any  per- 
sonal property  belonging  to  the  association."  (Corfe  Civ. 
Pro.  §  1321).  The  court  cannot  in  supplementary  pro- 
ceedings appoint  a  receiver  of  a  corporation,  the  remedy 
of  the  creditor  being  by  action  for  sequestration  of  its 
eftects,  and  as  the  statute  gives  to  joint  stock  associa- 
tions the  qualities  and  attributes  of  corporations,  they 
should  be  proceed  against  (as  nearly  as  may  be)  in  like 
manner  (Waterbury  v.  Merchants'  Union  Ex.  Co.,  3  Abl*. 
Pr.  N.  S.  lG;i).  The  execution  places  the  property  of  the 
association  under  legal  control,  and  all  the  members  of  it 
are  liable  to  an  action,  if  the  judg  nent  against  the  associa- 
tion is  uncollectible  (Code  Clo.  Pro.  §  1923).  It  is  doubt- 
ful, therefore,  whether  a  receiver  of  a  joint  stock  associatioa 
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can  be  appointed  in  supplementary  proceedings.  Be  this 
as  it  may,  the  plaintiff  was  not  appointed  receiver  of  the 
"  Orphan  Society,"  but  of  the  three  judgment  debtors. 
He  did  not  succeed  to  the  title  of  the  "  Orphan  Society," 
but  to  that  possessed  by  the  three  defendants.  The 
addition  of  the  word  ''  trustees "  to  their  names 
gives  the  proceeding  no  magic  force  or  extra-legal  sig- 
nificance. 

There  is  no  evidence  that  the  fund  belonged  to  the 
three  defendant  debtors,  either  individually  or  as  trustees, 
nor  has  any  by-law  or  resolution  of  the  society  been 
proved,  which  conferred  on  them  such  plenary  control  of 
the  fund  as  impresses  on  the  draft  they  gave  Mahoney  the 
legal  force  of  an  equitable  transfer  of  the  deposit  sufficient 
to  take  the  ownership  from  the  society  and  at  once  con- 
fer it  upon  a  stranger.  The  purpose  of  the  attempted 
transfer  does  not  appear,  neither  does  the  propriety, 
necessity  or  authority  for  it  appear.  The  proofs  are  not 
so  full  as  they  ought  to  be,  for  neither  side  seemed  dis- 
posed to  go  into  details,  from  which  it  is  inferred  that  the 
Society  is  of  a  secret  nature,  and  its  proceedings  are  not 
to  be  exposed. 

This  circumstance  is  of  little  consequence  unless 
it  has  induced  the  holding  back  of  evidence  which 
would  have  made  the  facts  bearing  on  the  disputed  ques- 
tion of  title  more  clear.  The  true  inwardness  of  the  con- 
tention (if  I  may  use  the  term)  seems  to  be  a  contest 
between  two  rival  boards  of  trustees  as  to  which  shall 
control  the  fund  on  deposit.  Whether  it  is  to  bo  a  con- 
troversy between  ins  and  outs  I  am  unable  to  tell. 

It  is  sufficient,  however,  for  the  purposes  of  this  action, 
that  the  receiver  by  his  appointment  acquired  no  title  to 
the  fund  in  dispute — a  conclusion  which  compels  me  to 
dismiss  the  complaint. 

It  does  not  follow  from  this,  that  the  defendants  are 
entitled  to  the  fund,  for  although  they  acquired  a  standing 
in  court  by  the  order  for  interpleader,  they  have  proved 
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no  title  to  it.  The  fund  is  still  on  deposit  in  the  Emigrant 
Industrial  Savings  Bank,  and  it  will  no  doubt  take  care 
tliat  it  goes  to  those  legally  entitled  to  it. 


SMITH,  Appellant,  v.  CHENOWETH,  Respoxde-nt. 

New  York  Court  of  Common  Pleas,  General   Term, 
February,  1S87. 

§§  Q^  3191. 

Attorney's  lien — When  does  jiot  prev  nt  set  off — Title  of  attorney  to  costs 

— Appeal  from  ciiy  court  of  New  York  to  court  of 

common  pleas. 

The  cost8  of  an  action,  whatever  may  be  their  character,  are  not  the 
proi)erty  of  the  attorney,  but  belong  to  the  party  ;  [']  the  attorney 
has  a  lien  upon  them  for  his  compensation  ;  [^]  and  to  that  extent 
he  is  to  be  regarded  as  an  equitable  assignee  of  the  judgment.  [^] 

"Where  the  jjlaintiff  in  an  action  had  judgment  on  an  issue  of  fact 
and  the  defendant  had  judgment  for  costs  on  an  issue  of  law,  the 
costs  awarded  the  defendant  may  be  set  off  against  the  judgment 
awarded  in  favor  of  the  plaintiff,  notwithstanding  the  defendant's 
attorney  has  a  lien  upon  such  costs  for  his  compensation ; 
['•  '•  *•  "J  the  equities  of  the  parties  in  such  a  case  are  superior 
to  the  lien  of  the  attorney,  and  the  lien  attaches  only  to  the 
balance,  if  any,  remaining  in  favor  of  the  client  after  the  setting 
off.  ['] 

Hoyt  r.  Godfrey  (11  D -ly,  278);  [^]  Saunders  r.  Gillett  (8  /(/. 
183);  [*J  Warden  v.  Frost  (35  //«//,  lil);  [  Catlin  v.  Adirondack 
Co.  (22  /(/.  493);  [*]  Garner  r.  Gladwin  (12  N.  Y.  Weekly  Dig. 
10),  [•]  followed.  Tunstall  v.  Winton  (31  Hun,  219),  not  fol- 
lowed, ["j  and  distinguished  from  Tunstall  v.  "Winton,  90  N.  Y. 
660)    [«J 

It  s''ems,  that  a  judgment  in  one  action  cannot  be  set  off  against  a 
judgment  in  another,  to  the  injury  of  the  attorney.  ['J 
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An  order  of  the  general  tsrm  of  the  city  court  of  New  York  deter- 
mining an  appeal  from  an  order  setting  off  judgments,  is  appeal- 
able to  the  court  of  common  pleas.  ["J 

Smith  V.  Chenowilh  (11  N.  Y.  Civ.  Pro.  138),  reversed.  [i»-] 

{Decided  February  7,  1887.) 

Appeal  from  order  of  general  term  of  the  city  court  of 
New  York  reversing  order  of  tlie  special  term  of  said 
court  directing  that  two  judgments  recovered  in  this 
action  be  set  off  against  each  other. 

Reported  below,  11  N.  Y.  Civ.  Pro.  138. 

The  facts  are  stated  in  the  opinion. 

Haphad  J.  Moses,  for  plaintiff-appellant. 

J.  C.  0' Connor y  Jr.,  for  defendant-respondent. 

Pee  Cueiam. — The  plaintiff's  complaint  sets  up  three 
causes  of  action.  The  defendant  demurred.  The  demur- 
rer as  to  the  first  and  second  causes  of  action  was  over- 
ruled, and  was  sustained  as  to  the  third  cause  of  action. 
Issue  was  joined  upon  the  first  and  second  causGS  of 
action,  and  the  plaintiff  recovered  judgment  on  May  28, 
1886,  for  the  sum  of  ^;307.72,  including  $101  26  costs. 

Judgment  was  entered  in  defendant's  favor  on  demur- 
rer to  the  third  cause  of  action  on  March  2,  1886.  From 
this  judgment  an  appeal  was  taken  to  the  general  term  of 
the  city  court,  and  the  judgment  below  was  affirmed  with 
costs  on  June  28,  1836.  Judgment  was  entered  on  this 
affirmance  on  Jaly  6,  18S6,  awarding  the  defendant  S76.02 
costs:  Subsequently  the  court  at  special  term  ordered 
the  judgment  of  $76  02  costs  on  appeal  in  favor  of  defend- 
ant and  against  the  plaintiff,  to  be  set  off  in  reduction  of 
the  plaintiff's  judgment  of  $307.72.  This  order  was 
appealed  from,  and  was  reversed  by  the  general  term  of 
the  city  court. 
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J7]         The  set  off  sought  here  is  of  costs  incurred  in  the 

same  suit.     It  is  well  established  that  a  judgment  in 

one  action  cannot  be  set  off  against  a  judgment  in  any 

other  action,  to  the  injury  of  the  attorney.     This  is  not 

what  is  asked  for  in  this  case. 
P]  The  costs  which  accrue  in  an  action,  whatever  their 
character  may  be,  are  not  the  property  of  th«  attorney ; 
they  belong  to  the  party.  The  attorney  has  a  lien  upon 
them  for  his  compensation.  Whether  an  attorney's  lien 
for  costs  is  superior  in  equity  to  the  rights  of  a  party  to 
set  off  one  j  udgment  for  costs  against  another  in  the  same 
action,  is  the  question  presented.  There  is  conflict  of 
authority  upon  the  subject.  We  are  controlled  by  the 
decision  of  the  general  term  of  this  court  upon  the  pre- 
cise question  involved  in  this  case, 
n  In  Hoyt  V.  Godfrey  (11  Ddy,  278),  it  was  held  that 
interlocutory  costs  allowed  to  the  defendant  might 
be  set  off  against  a  judgment  rendered  in  favor  of  the 
plaintiffs  in  the  same  action,  notwithstanding  a  promise 
by  the  party  to  whom  the  costs  were  awarded  that  they 

should  belong  to  his  attorney. 
[*]  This  rule  is  well  supported  in  Sanders  v.  Gillett  (8 
Ball/,  183),  Warden  v.  Frost  (35  Hun,  141),  and  Catlm 
V.  Adirondack  Co.  (22  Id.  493).  And  it  is  also  in  accord- 
ance with  the»English  rula  as  stated  in  Chitty*s  Archibald^ 
vol.  1,  page  110 :  "  It  (the  lien)  extends  only  to  the  balance 
which  is  ultimately  to  be  paid  over  to  the  client  upon  the 
general  and  final  result  of  the  cause.  Whatever  costs 
may  be  due  to  the  opposite  j^arty  in  the  particular  case, 
whether  they  are  costs  of  special  issues  found  for  him  or 
of  interlocutory  proceedings,  he  has  a  right  to  deduct 
them  without  regard  to  the  amount  which  may  be  due 
from  the  client  to  the  attorney."  See  Scott  v.  Richebourg, 
11  C.  B.  4A1.     We  think  this  is  the  fair  rule  and  the  one 

calculated  to  produce  the  least  injustice 
[']        The  rule  in  a  case  like  the  one  under  consideration 
may  be  safely  stated  to  be  this :  The  costs  do  not 
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primarily  belong  to  the  attorney ;  he  has  a  lien  upon 
them  for  his  compensation,  and  to  that  extent  he  is 
regarded  as  an  equitable  assignee  of  the  judgment.  But 
where  the  costs  are  recovered  in  one  action,  the  equities 
of  the  parties  are  superior  to  the  lien  of  the  attorney,  and 
a  set-off  may  be  ordered,  the  lien  only  attaching  to  the 

balance  remaining  in  favor  of  the  client. 
[«]         In  the  case  of  Tunstall  v.  Winton  (31  Hun,  219),  it 

was  held  that  the  costs  of  a  successful  appeal  legally 
belonged,  without  any  assignment,  to  the  defendant's 
attorney,  and  that  they  could  not  be  set  off  against  the 

general  costs  awarded  to  the  plaintiff, 
p]         Although  in  Garner  v.  Gladwin  (12  N.  Y.  Week  Big. 

10),  the  same  court  held  that  where  damages  and  costs 
were  recovered  in  the  same  action,  the  plaintiff  was 
entitled  to  insist  upon  the  set-off  of  one  agaiurit  the  other, 
unless  an  assignment  had  been  previously  made  to  the 
attorney  transferring  to  him  a  paramount  right  to  demand 

and  collect  such  costs. 
P]         The  case  of  Tunstall  v.  Winton  is  referred  to  in  the 

court  below  as  controlling,  on  the  ground  that  the 
decision  has  been  affirmed  by  the  court  of  appeals  in  96 
iV.  Y.  660.  It  is  also  quoted  elsewhere  as  having  been 
affirmed  in  the  court  of  last  resort. 

From  the  statement  of  the  attorney  for  the  unsuccess- 
ful party  in  the  appeal,  annexed  to  the  appellant's  brief, 
and  from  an  examination  of  the  printed  cases  on  appeal 
in  the  case  of  Tunstall  v.  Winton  (reported  in  96  N.  Y. 
660),  it  appears  that  the  decision  in  that  case  (reported 
in  31  Hun,  at  page  219),  was  never  taken  to  the  court  of 
appeals,  and  that  the  cases  in  96  N.  Y.  660,  are  the  cases 
of  Tunstall  v.  Winton  (reported  in  31  Hun,  at  pages  222 

and  231). 
P]         We  are  of  the  opinion  the  order  is  appealable  to 

this  court  {Code  Civ.  Pro.  §  3191,  subd.  3). 
P"]        We  think  the  order  of  the  general  term  appealed 

from  should  be  reversed,  and  the  order  of  the  special 
term  affirmed,  with  costs  of  appeal. 
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BADGER.  Respondent,    v.   APPLETON  et  al., 
Appellants. 

New  York  Court  of  Common  Pleas,  General  Term, 
April,  1887. 

§§  3268,  et  seq. 

Security  for  costs — Remedif  where  judgment  on  which  money  was  taken 

from  court  and  collected  on  U7idertnking  is  reversed — Effect 

of  order  allowing  redeposit. 

Where  one  A.  recovered  a  judgment  against  one  N.  and  was  paid, 
in  satisfaction  of  costs  therein  money  deposited  in  court  by  N.  as 
security  for  costs,  and  thereafter  was  paid  the  amount  of  costs 
upon  an  appeal  by  the  sureties  in  an  undertaking  given  by  N. 
as  further  security  for  costs,  and  these  judgments  were  afterwards 
reversed,  and  N.  succeeded  on  a  new  trial,  and  assigned  to  one  B. 
his  claim  for  the  moneys  deposited  in  court  and  paid  on  the  under- 
taking, and  B.  brought  an  action  therefor,  and  A  thereafter 
secured  an  order  permitting  him  to  pay  the  sums  so  received  into 
court,  to  be  retained  until  the  determination  of  the  first  action,  as 
security  for  costs, — Held,  that  the  order  was  not  a  bar  to  the  action 
against  A.  ;  that  while  the  court  had  power  in  the  case  of  insol- 
vency to  withhold  the  money  collected,  to  await  the  final  determi- 
nation of  the  action,  and  to  make  such  order  for  its  disposition  to 
insure  safe  keeping,  meanwhile,  as  it  deemed  proper,  it  had  not 
done  so  in  this  case.  Also  hell,  that  N.  was  at  liberty  to  ajiply  to 
the  court  for  an  order  of  restitution,  or  to  bring  an  action  for 
money  had  and  received  after  the  judgment  in  A.'s  favor  had  been 
reversed  ;  and  that  the  remedy  by  an  action  and  by  motion  was 
cumulative. 

(Decided  April  4,  1887.) 

Appeal  by  defendants  from  a  judgment  of  the  general 
term  of  the  city  court,  affirming  a  judgment  of  the  trial 
term  of  that  court,  in  favor  of  the  plaintiff. 
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One  George  T.  Newhall  commenced  an  action  in  the 
city  court  of  New  York  against  the  present  defendants  ; 
and,  being  a  non-resident,  was  ordered  to  file  security  for 
costs.  In  compliance  with  that  order,  he  deposited  $500 
wdth  the  clerk  of  that  court.  Thereafter  the  action  was 
tried,  and  resulted  in  a  judgment  for  the  defendants,  from 
which  an  appeal  was  taken  to  the  general  term  ;  and  the 
plaintiff,  pursuant  to  an  order  of  the  court  upon  such 
appeal,  filed*  a  new  undertaking  for  $250,  as  security  for 
costs,  in  addition  to  said  deposit.  .The  judgment  was 
affirmed  by  the  general  term,  and  by  order  of  the  court 
the  whole  of  said  deposit  was  paid  to  the  defendants  ; 
and,  in  addition,  the  surety  in  the  undertaking  paid  costs 
to  the  amount  of  $130,  which  sum  was  repaid  to  said 
surety  by  said  NewhalL  An  appeal  was  thereafter  taken  to 
the  court  of  appeals  in  the  said  action,  and  the  judg- 
ments of  the  general  and  trial  terms  were,  in  all  things, 
reversed,  and  a  new  trial  ordered,  witli  costs  to  abide 
the  event. 

Upon  the  new;trial  the  plaintiff  in  tliat  action  recovered 
judgment  against  the  defendants,  who  took  an  appeal  there- 
from, which  was  pending  undetermined  at  the  time  of  the 
trial  of  this  action.  On  August  24,  1886,  Newhall  assigned 
his  claim  to  said  moneys  to  the  plainttff,  who  on  August  25, 
brought  this  action  for  moneys  had  and  received  by  the 
defendants.  On  August  25,  the  defendants  moved  in  the 
superior  court,  in  the  action  brought  by  Newhall  against 
them,  for  permission  to  pay  such  money  into  court,  and  on 
September  4,  an  order  was  made,  granting  defendants 
"leave  to  pay  the  said  sums  of  $500  and  $113  to  the  clerk 
of  said  court,  to  be  retained  by  him  until  the  determina- 
tion of"  said  action,  as  sec^rity  for  costs  on  the  part  of  the 
plaintiff,  as  non-resident,  and,  when  so  paid,  the  clerk  of 
said  court  shall  retain  said  sum  accordingly.  This  cause 
was  tried  at  trial  term,  without  a  jury,  and  resulted 
in  a  judgment  in  favor  of,  the  plaintiff,  which  was  affirmed 


CIVIL  PEOCEDTJRE  REPORTS.  95 

Badger  v.  Appleton. 

on  appeal  by  the  general  term  of  the  city  court,  and  this 
appeal  thereupon  taken. 

Douglas  Campbell  (Campbell  and  Paige,  attorneys),  for 
defendants-appellants. 

The  "  right,  title  and  interest  "  which  Newhall  had  in 
the  money  deposited  by  him  as  security  for  the  costs  of 
his  action,  and  which  he  assigned  to  the  plaintiff,  was  not 
one  which  gaye  the  plaintiff  a  right  to  take  possession  of 
that  money  until  the  final  determination  of  Newhall's 
action,  which  is  still  pending.  Forty-secoad  St,  R.  B.  Co. 
r.  Guntzer,  36  N.  Y.  Stqjer.  (4  J.  (t  S.)  567  ;  Code  Civ. 
Pro.  ^  3273  ;  Dunlop  v.  Patterson  Fire  Ins.  Co.,  74  N.  Y. 
148. 

William  W.  Badger^  plaintiff-respondent,  in  person. 

As  the  action  is  for  money  had  and  received,  it  car- 
ries interest  from  the  time  of  the  advance.      Gillett  v. 

Rsnsselaer,  15  N.  Y.  .399 The  principle  is  the 

same  as  in  case  of  an  instrument  for  the  payment  of 
money  which  does  not  mention  interest,  as  a  bond,  <&c., 
where  interest  is  always  allowed  from  the  date  of  the 
instrument.  Purdy  v.  Philipps,  11  N.  F.407;  Boyce  v. 
Wright,  2  AlA  N.  C.  164 ;  Mabie  v.  BaUey,  95  N.  Y.  206 ; 
Thompson  v.  Sweet,  73  Id.  622. 

Van  Hoesen,  J. — The  defendiants  Appleton  drew  from 
the  clerk  of  the  superior  court  the  moneys  that  Newhall 
had  deposited  with  him  as  security  for  costs,  and  col- 
lected also  $113  from  the  surety  who  had  signed  an  under- 
taking for  costs  that  Newhall  had  been  ordered  to  give, 
upon  Appleton's  application. 

After  the  judgment  in  Appleton's  favor  had  been 
reversed  by  the  court  of  appeals,  Newhall  was  at  liberty 
to  apply  to  that  court  for  an  order  of  restitution,  under 
which  the  Appletons  would  have  been  compelled  to 
refund  to  him  the  moneys  they  had  received  from  the 
clerk  and  collected  upon  the  undertaking,  or  to  bring  an 
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action  against  the  Appletons  for  moneys  liad  and  received. 
The  remedy  by  action,  and  the  remedy  by  motion  for  res- 
titution, are  cumulative  (Lott  v.  Swezey,  29  Barb.  87). 

Newhall  did  not  at  once  resort  to  either  of  those 
remedies.  As  the  judgment  of  reversal  provided  that 
there  should  be  a  new  trial,  with  costs  to  abide  the  event, 
he  determined  to  wait  till  he  had  recovered  a  judgment  in 
his  favor  before  making  an  effort  to  compel  the  Apple- 
tons  to  repay  to  him  the  sums  that  they  had  collected  as 
costs. 

In  time  he  succeeded  in  getting  judgment  against  the 
Appletons,  and  then  he  demanded  from  them  the  return 
of  the  moneys  that  they  had  held  in  their  hands  for 
almost  five  years.  Of  course,  the  Appletons  were  liable 
to  pay  interest  on  those  moneys,  but  their  counsel  devised 
a  plan  that  it  was  hoped  would  save  them  from  the  pay- 
ment of  interest. 

That  plan  was  to  repay  to  the  clerk  of  the  superior 
court  the  moneys  they  had  drawn  out,  and  also  to  lodge 
in  his  hands  the  moneys  they  had  collected  from  Newhall's 
surety,  and  then  have  the  aggregate  sum  treated  as  if  it 
had  always  been  in  the  custody  of  the  court.  Accordingly, 
the  Appletons  moved  that  leave  be  granted  to  them  either 
to  retain  in  their  possession  the  moneys  they  had  collected, 
or  to  pay  those  moneys  to  the  clerk,  to  be  by  him  retained 
untill  the  final  determination  of  the  action,  "  as  security 
for  costs  on  the  part  of  the  plaintiff  as  a  non-resident." 

It  was  in  the  power  of  the  superior  court,  in  case  of  the 
insolvency  of  the  appellant  (Newhall),  or  his  inability  to 
pay  the  judgment  in  case  the  respondents  (the  Appletons) 
should  be  successful  upon  the  new  trial,  to  withold  the 
moneys  collected  to  await  the  final  determination  of  the 
action,  and  to  make  such  order  for  their  disposition  and 
safe  keeping  meanwhile  as  it  deemed  proper  (Marvin  v. 
Brewster  Iron  Co.,  56  K  Y.  670). 

The  only  question  here  is,  whether  the  superior  court 
did  exercise  that  power?     The   order   of  the   court  is. 
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"  The  defendants  are  hereby  granted  leave  to  pay  said 
sums  of  $500  and  §113  to  the  clerk  of  this  court,  to  be 
retained  by  him  until  the  final  determination  of  this 
action,  as  security  for  costs  on  the  part  of  the  plaintiflF  as 
a  non-resident,  and  that,  when  so  pail,  the  clerk  of  this 
court  shall  retain  said  sums  accordingly." 

It  appeared  to  the  superior  court  that  the  Appletons 
had  appealed  from  the  judgment  that  Newhall  had 
recovered  against  them,  and  that  some  litigation  must  be 
had  before  the  action  reached  its  end.  The  first  inquiry 
is,  what  construction  would  the  superior  court  have 
placed  upon  its  own  order  if  Newhall  had  applied  for  an 
order  of  restitution  against  the  Appletons  ? 

"Would  it  have  held  that  the  meaning  of  the  order  was 
that  the  money  should  be  impounded  till  the  appeal  of 
the  Appletons  had  been  disposed  of,  and  the  action 
definitely  decided  ;  or  would  it  have  held  that  the  order- 
did  not  affect  the  rights  and  remedies  of  Newhall,  because- 
it  merely  granted  to  the  Appletons,  at  their  solicitation,, 
permission  to  do  an  act  that  could  not  injure  Newhall, 
— that  is,  to  pay  into  the  clerk's  hands  money  that  was  not, 
his,  and  which  he  made  no  claim  to  ? 

I  find  in  the  language  of  the  order  nothing  that 
restrains  Newhall  from  prosecuting  his  claim  for  reim- 
bursement, or  adjudges  that  until  .the  final  determination 
of  the  action  his  right  to  reimbursement  should  be  held 
in  abeyance. 

As  respects  the  Appletons  the  order  is  merely  per- 
missive, for  it  did  not  command  them  to  deposit  the 
money  with  the  clerk.  As  it  imposed  no  obligation  upon 
one  party  to  the  action,  it  is  not  likely  that  it  was  intended 
to  take  away  the  rights  of  the  other.  Surely  it  was  not 
the  intention  of  Judge  Freedm^vn  to  make  Newhall's  right 
to  reclaim  his  money  depend  upon  the  action  that  the 
Appletons  might  determine  to  adopt  respecting  the 
deposit  of  the  money  with  the  clerk. 

Again,  if  Judge  Fbeedjia:^  supposed  that  he  was  deter- 
VoL.  xn— 7 
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mining  what  the  rights  of  Newhall  -^^-ere,  it  is  highly 
improbable  that  he  would  have  failed  to  require  the 
Appletons  to  make  provision  for  the  payment  of  interest 
upon  the  money  for  the  years  that  they  had  the  use  of  it. 

There  is  no  doubt  as  to  what  the  counsel  for  the 
Appletons  intended  to  be  the  effect  of  the  order,  but  there 
seems  to  me  to  be  a  great  doubt  as  to  whether  the  court 
intended  to  do  anything  more  than  decide  that  there  was 
no  good  reason  why  the  money  should  not  be  plased  in 
safe  custody,  and  that,  as  the  rights  of  Newhall  were  not 
affected,  he  had  no  occasion  to  object  to  the  order. 

The  intention  of  the  court  to  deprive  I^ewhall  of  bis 
right  of  action,  and  his  right  to  restitution,  is  not  so  clear 
as  to  warrant  us  in  holding  that  the  order  of  Judge 
Freedm:an  is  a  bar  to  this  action.  We  therefore  affirm  the 
judgment,  with  costs. 

Daly,  J. —  [Concurring.] — I  concur  in  the  decision 
reached  by  Judge  Van  Hoesen,  on  the  ground  that  the 
par!;y  who  deposited  the  money  and  gave  the  undertaking 
as  security  for  costs  has  recovered  .judgment  in  his  favor, 
and  is  therefore  entitled  to  an  action  for  the  moneys 
which  his  adversary  had  drawn  out  of  court  and  collected 
on  the  undsrfcaking  in  satisfaction  of  the  judgment  which 
he  originally  recovered. 

If  Newhall  had  merely  secured  a  reversal  of  the  latter 
judgment,  he  would  have  an  action  for  the  recovery  of  the 
money  collected  on  the  undertaking,  but  as  to  the  money 
drawn  out  of  court,  he  would  be  only  entitled  to  an  order 
that  it  be  restored  to  abide  the  event  of  the  action. 
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GOFF,  Kespondent,  v.  BUSS,  Appellant. 

CoDNXY  Court  of  Madison    County,   May,  1887. 

§§  2924,  2927,  3063. 

Appeal  from  justice's  court-,—  When  judgment  reversed  for  error   in 
replevin  proceedings. 

Where,  in  an  action  in  a  justice's  court  to  recover  the  possession  of 
personal  property,  the  defendant  excepts  to  the  sufEciency  of 
the  plaintiff's  sureties  in  replevin,  the  plaintiff  must  either  pro- 
cure a  satisfactory  justification  of  such  sureties  or  furnish  another 
undertaking  to  the  same  effect  as  the  original,  the  sureties  in 
•which  must  appear  and  justify  before  the  justice.  If  neither  of 
these  things  is  done,  it  is  the  duty  of  the  constable  who  seized  the 
chattel  to  retum.it  to  the  defendant. 

Where,  in  an  action  of  replevin  brought  in  a  justice's  court,  the 
defendant  excepted  to  the  sureties,  and  the  justice  erroneously 
held  that  the  notice  of  exception  was  insufficient,  and,  the  defend- 
ant not  answering,  jiermitted  the  plaintiff  to  take  an  inquest, — 
Held,  that  the  failure  of  the  sureties  in  the  undertaking  to  justify, 
was  a  defect  in  the  proceedings  which  affected  the  substantial  right 
of  the  defendant,  and  for  which  judgment  should  be  reversed  on 
appeal. 

[Decided  May,  1887.) 

Appeal  by  defendant  from  judgment  of  a  justice's 
court  in  favor  of  the  plaintiff. 

The  facts  appear  in  the  opinion. 

J.  A.  Johnson,  for  defendant-appellant 

E.  F.  Haskell,  for  plaintiff-respondemt 


100  CIVIL  PEOCEDUEE  EEPOETS. 

Goff  V.  Bliss. 

Kennedy,  Co.  J. — This  is  an  action  of  replevin  brought 
to  recover  the  possession  of  some  cattle  which  the  plaint- 
iff claimed  -vrere  wrongfully  withheld  from  her. 

There  is  no  allegation  in  the  plaintiff's  complaint  of 
any  wrongful  taking  of  the  property.  Previous  to  the 
return  day  of  the  summons,  which  had  been  personally 
served,  the  defendant  in  due  time  served  a  written  notice, 
in  proper  form,  and  as  required  by  law,  upon  the  plaint- 
iff, that  he  excepted  to  the  sureties  given  by  the  plaintiff 
in  this  action. 

On  the  return  day  of  the  summons  both  parties  ap- 
peared in  court,  and  the  defendant  then  and  there  asked 
that  plaintiff's  sureties  justify,  or  else  that  she  give  a  new 
undertaking.  To  this  request  the  plaintiffs  counsel 
objected,  upon  the  ground  that  the  notice  was  insufficient, 
and  not  as  required  by  law,  and  the  justice  sustained  the 
objection. 

The  plaintiff  then,  against  the  objection  of  the  defend- 
ant, filed  her  complaint  and  proceeded  Avith  the  trial  of 
her  cause ;  and  the  justice  rendered  a  judgment  in  her 
favor  against  the  defendant  for  the  return  of  the  cattle  ; 
also,  for  damages  for  their  v.  rongful  detention,  and  for  an 
injury'-  to  one  of  the  cows,  although  there  was  no  allega- 
tion in  her  complaint  in  reference  to  any  claim  for  such 
injury,  nor  any  demand  for  judgment  by  reason  thereol 

The  defendant  filed  no  answer. 

We  think  the  judgment  should  be  reversed,  for  the 
reason  that  by  the  ruling  of  the  justice  the  defendant  was 
deprived  of  a  very  important  and  substantial  legal  right. 
He  had  duly  excepted  to  the  plaintiff's  sureties,  and  the 
law  required  her  either  to  procure  a  satisfactoiy  justifica- 
tion or  to  furnish  another  undertaking  to  the  same  effect 
as  the  original  one,  with  other  sureties,  who  must  then 
appear  and  justify  before  the  justice.  If  neither  of  these 
things  were  done,  it  was  the  duty  of  the  constable  to 
return  the  cattle  to  the  defendant,  to  remain  in  his  pos- 
session until  the  case  was  finally  disposed  of. 
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The  defendant,  having  duly  excepted  to  the  plaintiff  d 
sureties,  was  entitled  to  have  a  satisfactory  undertaking, 
or  the  possession  of  the  cattle,  for  his  protection  until  the 
decision  of  the  cause  ;  but  the  ruling  of  the  justice  gave 
him  neither,  for  the  constable,  under  the  decision  of  the 
court,  was  obliged  to  deliver  the  cattle  to  the  plaintiflEl 
To  approve  the  ruling  of  the  justice  on  this  point  would 
be  to  establish  a  very  dangerous  precedent  in  an  action 
for  the  recovery  of  chattels,  because  it  would  enable  an 
irresponsible  plaintitf,  upon  a  worthless  undertaking,  to 
obtain  the  property  of  another  without  first  providing  the 
safeguards  which  the  law  has  established  for  his  protec- 
tion. 

The  plaintiff  had  no  right  to  the  possession  of  the 
property  in  controversy  after  the  return  day  of  the  sum- 
mons, and  during  the  pendency  of  the  action,  without 
first  giving  the  undertaking  required  by  law,  and  to  per- 
mit her  to  do  so  was  a  serious  invasion  of  the  rights  of 
the  defendant,  especially  if  he  had  not  required  a  return 
of  the  cattle,  and  relied  wholly  upon  the  undertaking  of 
the  plaintiff  for  his  protection. 

We  are  aware  that  it  is  the  duty  of  the  court  to  disre- 
gard any  error  or  defect  in  the  pleadings  or  other  pro- 
ceedings which  does  not  affect  the  substantial  rights  of 
the  adverse  party  ;  but  what  more  substantial  right  in  au 
action  of  replevin  can  a  party  be  deprived  of  than  the 
opportunity  of  knowing  that  he  who  takes,  through  the 
form  of  law,  the  property  of  another,  or  property  to 
which  he  claims  for  the  time  being  a  right  of  possession, 
is  financially  responsible  for  his  acts,  and  can  be  com- 
pelled to  comply  with  any  judgment  that  may  be  rendered 
against  him  ? 

Of  what  more  substantial  right  could  the  defendant 
be  deprived  in  this  action  than  the  security  to  which 
he  was  entitled  by  law  ?  The  Code  has  provided  ample 
securities  for  the  protection  of  both  parties  in  an  action 
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of  this  character,  and  courts  should  see  to  it  that  these 
rights  are  not  denied. 

Judgment  reversed. 


YALE  V.   THE  BEOOKLYN  CEOSS-TOWN  EAIL- 
BOAD  COMPANY. 

Supreme  Couet,  First  Department,,  New  York  Counti, 
Special  Term,  February,  1887. 

§  780. 

Order  to  show  cause — Must  he  returnable  in  less  than  eigUtdays —  Wlien 
order  extending  time  to  answer,  a  nullity. 

Every  order  to  how  cause  must  fix  a  day  for  sliowing  cause,  less 
than  eight  days  after  the  same  is  made  ;  and  where  the  order 
to  show  cause  is  not  returnable  in  less  than  eight  days  it  is  a  nul- 
lity, and  may  be  treated  as  such. 

Where  the  defendant  in  an  action  obtained  an  ex  parte  order  on  Jan- 
uary 6,  requiring  the  plaintiflf  to  give  security  for  costs  within 
twenty  days  thereafter,  or  show  cause  on  the  third  Monday  in 
February  why  security  for  costs  should  not  be  given,  and  extend- 
ing the  defendant's  time  to  answer  twenty  days  after  such  security 
should  be  given,  or,  if  the  plaintiff  should  show  cause,  from  the 
decision  of  the  motion  and  staying  all  proceedings  on  the  part  of 
the  plaintiff  ad  interim, — Held,  that  the  order  to  show  cause  was 
a  nullity,  for  the  reason  that  it  was  not  returnable  in  less  than 
eight  days  ;  and  that,  as  the  extension  of  the  defendant's  time  to 
answer  was  based  upon  an  order  to  show  cause  which  was  a  nul- 
lity, the  defendant  was  in  default  for  want  of  an  answer. 

A  defendant  who  is  in  default  for  want  of  an  answer,  cannot  serve 
a  demand  upon  the  plaintiff  that  she  consent  to  change  the  place 
of  trial,  nor  make  a  motion  that  the  place  of  trial  be  changed. 

{Decided  February  21,  1887.) 
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Andrews,  J. — This  action  was  commenced  by  the  ser- 
vice of  a  summons  and  complaint  on  December  4,  188G, 
and  on  December  23,  1886,  defendant's  time  to  answer 
was  extended  twenty  days  by  conseni  On  January  G, 
1887,  the  defendant  obtained  an  ex  parte  order  requiring 
the  plaintiff  to  give  security  for  costs  within  twenty  days 
thereafter,  or  to  show  cause  on  the  third  Monday  of  Feb- 
ruary, 1887,  why  such  security  for  costs  should  not  be 
given.  This  order  also  extended  the  defendant's  time  to 
answer  twenty  days  after  such  security  should  be  given  ; 
or,  it  the  plaintiff  should  show  cause,  from  the  decision 
of  the  motion,  and  stayed  all  proceedings  on  the  part  of 
the  plaintiff  for  the  same  period. 

Kule  37  of  the  General  Euies  of  Practice  declares  that 
every  order  to  show  cause  must  fix  a  day  ior  showing 
cause  less  than  eight  days  after  the  same  is  made,  and 
also  declares  that  unless  this  provision  is  complied  with, 
the  order  shall  be  a  nullity,  and  may  be  treated  as  such. 
The  extension  of  lime  given  by  the  order  obtained  in  this 
action,  in  case  the  plaintiff  should  show  cause,  as  she  did, 
was  for  at  least  sixty-seven  days,  and  it  seems  probable 
that  one  of  the  reasons  for  the  amendment  of  rule  37, 
which  requires  all  orders  to  show  cause  to  be  returnable 
in  less  than  eight  days,  was  to  prevent  defendants  from 
applying  for  orders  to  show  cause  containing  such  an 
extension  of  time  and  stay  of  proceedings  as  were  incor- 
porated in  the  one  under  consideration. 

However  this  may  be,  I  see  no  escape  from  the  con- 
clusion that  the  order  to  show  cause  made  in  this  action 
was  a  nullity.  Moreover,  as  the  order  extended  the 
defendant's  time  to  answer  twenty  days  after  the  hearing 
of  the  motion  to  require  the  plaintiff  to  give  security  for 
costs,  and  as  such  motion  was  to  be  based  uj^on  an  order 
to  show  cause  which  was  a  nullity,  and  which  motion 
cannot  therefore  be  heard,  it  seems  equally  clear  that 
defendant  is  in  default  for  want  of  an  answer ;  and,  being 
in  default,  could  not  serve  a  den;iand  upon  the  plaiutilJ 
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that  she  consent  to  change  the  place  of  trial,  nor  make  a 
motion  that  the  place  of  trial  be  changed. 

Under  these  circumstances,  the  motion  to  require  the 
plaintiff  to  give  security  for  costs,  and  the  motion  that 
the  place  of  trial  be  changed,  must  both  be  dismissed, 
with  $10  costs  in  each  case  to  abide  the  event  of  the 
action,  but  without  prejudice  to  the  right  of  the  defend- 
ant to  move  to  open  the  default,  and  to  reneAV  such 
motions,  if  it  shall  be  so  advised.  Orders  will  be  settled 
on  notice. 


GOETZ  V.  VAN  AU. 


Supreme   Court,    Second    Department,  Kings   County, 
Special  Term,  June,  1887. 

§§  481,  546. 

Complaint — Quantum  meruit  and  special  contract  may  be  set  up  on  the 
same  cause  of  astion, 

"Where,  in  an  action  for  services,  the  complaint  alleged  "tliat  said 
eervices  were  reasonably  worth  the  sum  of  §:iOO,  and  that  the 
defendant  agreed  to  pay  the  same,  " — Held,  that  a  motion  that  the 
plaintiff  be  required  to  make  the  complaint  more  definite  and  cer- 
tain, by  electing  between  the  quantum  me>-uit  and  the  specific 
agreement  therein  set  up  on  the  same  claim,  should  be  denied.* 

Jt  seems,  that  in  an  action  to  recover  the  price  of  services  rendered 
under  a  special  agreement,  proof  of  the  value  of  the  services  is 
admissible,  and  in  case  the  jury  fail  to  find  the  special  agreement, 
a  verdict  may  be  rendered  for  the  value  of  the  services. 

{Decide  i  June  2,  1887.) 

*  See  on  this  point  the  case  cited  by  the  defendant's  counsel, 
post,  p.  106  ;  also,  Joues  v.  Palmer,  1  -^166.  Fr.  M2  ;  Blank  v.  Hart- 
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Motion  by  defendant  that  plaintiflF  bo  required  to 
malvG  his  complaint  more  definite  and  certain  by  electing 
>vhetlier  ho  will  go  to  trial  on  the  allegations  of  special 
contract  or  on  quantum  meruit ;  and  that  he  amend  his 
complaint  accordingly. 

Bhom,  37  Uun,  101 ;  Longprey  v.  Yates,  31  Id.  432 ;  Velie  v.  Newark 
Ins.  Co.,  3  JV.  Y.  Civ.  Pro.  202,  and  the  following  case  : 

BARRETT  v.   ADLER  VENEER  SEAT  COMPANY. 

Crry  Cocbt  op  New  Yoke,  Speciaij  Tebm,  May,  1884. 

l\  481,  546. 

Pleading — WJien  eomplaint  mny  set  itp  value  and  promise  xtpay. 

Where,  in  an  action  for  goods  sold  and  delivered,  the  complaint  sets 
np  the  value  thereof  and  a  i^romise  to  pay  therefor,  it  alleges  only 
one  cauio  of  action,  and  the  plaintiff  .should  not  bo  required  to 
elect  between  the  qwiHlum  meruit  and  the  promise  to  pay. 

{Decided May  h,  1884.) 

Motion  by  defendant  that  the  plaintiflF  be  required  to  make  his 
complaint  more  definite  and  certain  by  electing  on  which  of  the  two 
causes  of  action  therein  set  up  on  the  same  claim  he  will  jiroeosd, 
viz. :  iiiutiUum  muruit  or  contract,  and  to  amend  his  comx^laint  accord- 
ingly- 

The  action  was  brought  to  recover  for  goods  alleged  to  have 
been  sold  and  delivered.  The  complaiut  averred  that  the  "goods, 
wares  and  merchandise  "  were  *'  of  the  value  of  8685.03,"  and  "  that 
Raid  defendant  often  promised  to  pay  this  plaintilT  said  sum  of 
S6S5  03  for  said  gooda,  wares  and  merchandise." 

Hy.  Huffman  Browne,  for  defendant  and  motion. 

Orlando  Briggs  {Murius  Turck,  attorney),  for  plaintiff,  opposed. 

Nehrbas,  J. — This  is  an  action  for  goods  sold  and  delivered. 
The  value  thereof  is  alleged,  and  also  a  promise  to  pay.  A  motion 
is  now  made  to  compel  jdaintiflf  lo  elect  upon  which  count  he  intends 
to  rely — on  tho  qiuintuin  meruit  or  the  jjromise  to  pay.  In  my  opin- 
ion, only  one  cause  of  action  is  alleged,  and  not  two,  as  suggested. 
Both  of  the  plaintifiTs  allegations  may  be  true,  and  in  that  case  the 
allegations  wvjulJ  be  eminently  proper. 

Motion  denied,  with  $10  costs. 
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This  action  was  brought  to  recover  for  services  ren- 
dered by  the  plaintifi  for  defendant,  and  the  complaint, 
after  setting  forth  the  performance  of  the  services, 
alleged,  "  that  said  services  were  reasonably  worth  the 
sum  of  $300,  and  that  the  defendant  agreed  to  pay  the 
same." 

George  Freifeld,  for  defendant  and  motion. 

The  complaint  sets  up  two  causes  of  action  on  the 
same  claim,  The  facts  are,  according  to  the  complaint, 
that  these  services  were  all  rendered  during  the  period 
from  June  to  October,  1881,  and  constituted  but  one 
transaction.  Consequently,  there  is  but  a  single  cause 
of  action,  either  for  the  value  of  the  services  or  on  a  spe- 
cific contract  for  a  certain  sum.  The  leading  case  on  the 
subject,  and  one  directly  in  point,  is  :  Gardner  v.  Locke, 
2  N.  Y.  Civ.  Pro.  252.  Dorr  v.  Mills,  3  Id.  7,  is  to  the 
same  effect  precisely.      Also,  Wilson  v.  Higgins,   Daily 

BegisteVy  Apr.  28,  1884 This  is  not  merely  a 

technical  right,  but  a  substantial  and  material  one.  The 
allegation  of  value  would  be  sufficient,  without  that  of 
the  special  agreement,  and  vice  versa.  Therefore,  either 
the  one  or  the'  other  is  unnecessary.  The  statement  of 
both  is  a  direct  violation  of  §  481  of  the  Code,  which  pre- 
scribes that  "The  complaint  must  contain  a  plain  and 
concise  statement  of  facts  constituting  each  cause  of 
action  without  unnecessary  repetition."  The  true  spirit 
of  the  Code  is  essentially  that  of  simplicity  in  pleading — 
duplicity,  uncertainty  and  indefiniteness  are  obnoxious  to 
it.  §§  481,  483  and  546.  Regarding  multifariousness  in 
pleading,  see  Garner  v.  Thorn e,  56  How,  Pr.  4.52. 

In  Comstock  v.  Hoeft,  1  N.  Y.  Monthly  Law  Bid.  43,  it 
was  held  that  separate  counts  cannot  be  alleged  for  the 
same  cause  of  action,  and  plaintiff  must  elect,  etc.  In 
Dickens  v.  N.  Y.  C.  &  H.  R.  R.,  13  Hon:  Pr.  228,  it  was  held 
that  it  is  now  unnecessary  to  meet,  by  slightly  variant 
counts,  the  evidence  that  may  be  produced  at  trial,  be- 
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cause  of  the  court's  ample  powers  to  cure  all  variances 

by  amendment When  the   complaint  sets  out  two 

causes  of  action  on  the  same  claim,  the  plaintiff  must 
elect  on  which  he  will  ga  to  trial,  and  amend  accordingly. 
This  rule  is  well  established  and  just.  No  pleader  has 
a  right  to  prepare  pitfalls  and  snares.  Fern  v.  Vander- 
bilt,  la  Abb.  P)\  72;  Hepburn  v.  Babcock,  9  I<1  159 
(nofc) ;  Nash  v.  McCauley,  9  Id.  159 ;  Lackey  v.  Vanderbilt, 
10  Hrnc.  Pr.  155 ;  Sipperly  v.  Troy  &  B.  R.  R.,  9  II.  83  ; 
Gooding  V.  McAlister,  9  Id.  125;  Dickens  v.  New  York 
Central  &  H.  R.  R.,  13  Id.  228  ;  Benedict  v.  Seymore,  6  Id. 
298  ;  Cheney  v.  Fisk,  22  Id.  236 ;  Churchill  v.  Churchill,  9 
Id.  552  ;  Waller  v.  Raskan,  12  Id.  28  ;  Allen  v.  Patterson,  7 
N.  Y.  476,  478  ;  McKyring  v.  Bull,  16  Id.  297,  303  ;  Corn- 
stock  V.  Hoeft,  1  N.  Y.  Monthly  Laiv  Bvl.  43 ;  Williams  v. 
Gerner,  2  Id.  20 ;  Roberts  v.  Leslie,  9  N.  Y.  Weekly  Dig. 
405-9 ;  Gerdner  v.  Locke,  2  N.  Y.  Civ.  Pro.  252  ;  Dorr  v. 
Mills,  3  Id.  7 ;  Pasle  v.  Manchester,  N.  Y.  C.  Ct,  DaUy 
Register,  Oct.  6,  1883. 

Where  the  comjilaint  sets  out  two  causes  of  action  on 
the  same  claim,  the  remedy  is  by  motion  to  make  definite 
and  certain,  and  compel  him  to  elect  on  which  he  will 
proceed.  Sipperly  v.  Troy  &  B.  R.  R.,  9  How  Pr.  85  ; 
Gerdner  v.  Locke,  2  N.  Y.  Civ.  Pro.  252,  and  cases  above. 

Charles  H.  CoUins,  for  plaintiff,  opposed. 

CuLLEN,  J. — It  was  decided  by  the  general  term  of 
this  department,  in  Taylar  v.  Pinckney  (July,  18^6),*  that 

*  TAYLOR,  AS  Assignee,  Etc.,  Eespokdent,  v.  PINCKNEY. 
Appellant. 

BUPKEilE  COXTKT,  SECOND  DeP^UITMEXT,  GENERAL  TeBH,  JuLY,  1886. 

§:  723,  1002. 

Pleading — Proving  quantum  meruit  where  special  contract  pleaded — 

Motion  far  new  (Hal  on   newly-dticovered  evidence. 

In  an  action  for  aervices,  where  an  exiiress  contract  as  to  price 
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in  an  action  to  recover  the  price  of  services  rendered 
under  a  special  agreement,  proof  of  the  value  of  the 
services  was  admissible,  and  that, in  case  the  jury  failed  to 

thereof  is  pleaded,  the  plaintiff,  if  he  fails  to  prove  the  con- 
tract, may  recover  on  a  quantutn  meruit. 

Newlj-discovered  evidence  which  is  merely  cumulative  and  could 
with  due  diligence  have  been  produced  at  the  trial,  will  not  war- 
rant the  granting  of  a  new  trial. 

{Decided  July  23.  1886.) 

Ai^peal  by  defendant  from  judgment  in  favor  of  the  plaintiff 
entered  on  the  verdict  of  a  jury  and  from  an  order  denying  a 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 

The  opinion  states  the  material  facts. 
Spink  &  Martin,  for  defendant-appellant. 
Charles  V.  Judson,  for  plaintiff-respondent. 

CuiiLEN,  J. — This  action  is  to  recover  for  storage  of  a  printing 
press  on  an  express  contract.  But  two  exceptions  were  taken  by  the 
appellant.  The  first  was  to  the  admission  of  evidence  of  the  value 
of  the  storage.  This  was  not  well  taken.  We  think  it  now  the  set- 
tled practice  that  one  may  declare  on  a  special  contract,  and,  failing 
to  prove  such,  may  recover  on  a  qua>tuin  meruit,  Sussdorf  v. 
Schmidt,  55  N.  Y.  319  ;  Smith  v.  Lippencott,  49  B„rh.  398  ;  Scott 
V.  Lillenthal,  9  Bnsw.  224.  There  is  no  reason  why  the  parties 
should  be  remitted  to  a  second  litigation. 

The  second  exception  was  to  the  denial  of  a  motion  to  dismiss 
the  complaint.  This  motion  was  i^laced  on  the  sole  groimd  that 
there  was  no  proof  to  show  the  defendant  was  the  owner  of  the  press. 
In  this  we  think  the  defendant  is  in  error.  The  plaintiffs  assignee 
had  testified  to  distinct  admissions  by  the  defendant  of  such  own- 
ership. The  cause  was  submitted  to  the  jury  under  a  charge  to 
which  no  excej^tion  was  taken.  We  think  there  was  no  such  pre- 
ponderance of  evidence  as  to  justify  our  interference  with  the  ver- 
dict. 

The  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  was  properly  denied.  The  evidence  was  merely  cumula- 
tive, and  could  with   diligence  have  been  produced  at  the  trial. 

Judgment  and  order  denying  motion  for  new  trial  should  be 
ftflBrmed,  with  costs. 

Baknabd,  p.  J.,  and  Dykatan,  J.,  concurred. 
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find  the  special  agreement,  they  might  render  a  verdict 
for  the  value  of  the  senices.  Sussdorf  v.  Smith,  55  'N.  Y. 
319  ;  Smith  v.  Lippincott,  49  Barb.  3?8,  and  Scott  v.  Lil- 
lienthal,  9  Boaw.  224,  were  cited  to  sustain  this  principle. 

There  is  nothing  inconsistent  in  the  two  claims, 
that  the  defendant  agreed  to  pay  a  specified  price,  and 
that  the  services  were  worth  the  same  price.  If  it  is 
permissible  in  an  action  on  a  specific  contract  to  prove  the 
value,  as  in  an  action  on  quantum  meruit,  it  is  difficult  to 
see  any  objection  to  the  allegation  of  both  claims. 

Motion  denied.     SIO  costs  to  abide  eveni 


SHIPMAN    V.    SCOTT,    Respondent. 

FRECH,  Impleaded,  Appellant. 

New  York    Coubt  of   Common  Pleas,  General  Tebm, 
April,  1887. 

§§  820. 

Interpleader —  When  may  he  ordered. 

In  an  action  by  a  broker  to  recover  commissions  for  negotiating  a 
sale  of  and  selling  real  jiroiierty,  the  court  may  order  that  another 
broker  claiming  to  have  made  the  sale  be  interpleaded  ;  there 
being  only  one  sale  and  one  purchaser,  and  the  only  question  to 
bo  tried  being  which  of  the  brokers  was  the  procuring  cause. 

(Decided  April  4,  1887.; 

Appeal  from  an  order  of  the  general  term  of  the  city 
court  of  New  York  affirming  an  order  of  its  special  term 
directing  that  the  appellant,  Freeh,  be  substituted  as 
defendant  in  this  action  in  the  place  of  the  respondent, 
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Scott,  upon  said  Scott  paying  into  court  the  amount  sued 
for. 

This  action  "wias  Tarought  by  tlie  plaintiff  Shipman  to 
recover  the  sum  of  $710  for  services  alleged  to  have  been 
rendered  as  broker  in  the  sale  of  real  estate  belonging  to 
the  defendant  Scott.  The  defendant  Scott  admitted  his 
liability  for  commissions  for  selling  such  property  to  such 
amount,  but  averred  that  one  Freeh  also  claimed  to  be 
entitled  to  commissions  for  making  the  same  sale,  and 
moved  for  an  order  Interpleading  said  Freeh  in  his  gtead 
as  defendant  in  the  action ;  and  an  order  granting  the 
motion  was  thereupon  made,  and  said  Freeh  duly  ap- 
pealed therefrom. 

John  C.  Shaiv,  for  Freeh,  appellant. 

The  order  impleading  Theodore  W.  Freeh  in  the  place 
of  the  defendant  William  H.  Scott  to  determine  his  tight 
against  the  defendant  was  improperly  granted  and  con- 
trary to  the  principles  governing  such  applications.  In 
Dorn  V.  Fox  (61  N.  Y.  264,  268),  the  court  adopts  the 
rule  in  Atkinson  v.  Manks  (1  Goto.  691,  703),  and  holds 
the  following  ingredients  necessary  to  maintain  an  inter- 
pleader, viz.  :  (1)  Two  or  .more  persons  must  have  pre- 
ferred a  claim  against  the  plaintiff.  (2)  They  must  claim 
the  same  thing,  whether  it  be  a  debt  or  -duty.  (3)  The 
plaintiff  must  have  no  beneficial  interest  in  the  thing 
claimed  ;  and,  (4)  It  must  appear  that  he  cannot  deter- 
mine, without  hazard  to  himself,  to  which  of  the  defend- 
ants the  thing  of  right  belongs.  Bruggeman  v.  Bank  of 
Metropolis,  1  City  Ct.  86.  The  defendant  has  made 
himself  liable  40  both  parties  by  hjis  own  actions,  and  in 
such  a  case  the  motion  to  interplead  will  be  denied.  In 
WillarcVs  Equity  Jurisprudence  it  is  said,  at  page  319  :  "  A 
party  who  is  under  an  independent  liability  to  one  of  the 
claimants  cannot  maintain  an  interpleader.  In  such  case, 
he  does  not  stand  indifferent  between  the   claimants." 
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.  .  .  .  Tlie  affivlavits  do  not  show  that  a  person,  not 
a  party  to  the  action,  makes  a  demand  against  the  de- 
fendant for  the  same  debt,  as  required  by  section  ^07  of 
the  Code  of  Civil  Procedure.     Vide  Atkinson  v.  Manks,  1 

Cote.  Wl,  701,  703 The  party  must    occupy 

a  position ,  as  a  mere  stakeholder.  1  Wait's  Practice, 
170.  The  claims  must  be  conflicting  claims  for  the 
same  debt  or  duty.  "The  only  ground  uiK)n  which 
this  court  assumes  jurisdiction  in  a  bill  of  inter- 
pleader, is  the  danger  of  injury  to  the  complainant 
from  the  doubtful  rights  and  conflicting  claims  of  the 
several  defendants  as  between  themselves."  "Wal- 
worth, Chan.,  in  R.  R.  Co.  r.  Clute,  4  Faige,  at  p.  392.  1 
WdiCs  Practice,  112  ;  Atkinson  v.  Manks,  1  Coec  G91.  He 
must.be  indifferent  to  the  rights  of  both  parties.  Atkin- 
son V.  Manks,  1  Coiu.  691,  703.  This  is  the  very  point  in 
dispute,  as  each  -party  claims  to  recover  against  the  de- 
fendant on  a  specific  separate  contract  He  ,  is  not  disin- 
terested as  a  mere  stakeholder,  but  interested  in  evading 
a  liability  in  this  summary  manner  and  thereby  prevent- 
ing the  creditor  from  enjoyii^g  the  fruits  of  his  bargain. 
B.  &  O.  R.  R.  Co.  V.  Arthur,  90  N.  Y.  238.  There  must 
be  no  dispute  as  to  the  amount  or  extent  of  the  liability. 
1  Bliss  Code,  p.  612,  note  f ;  B.  &  O.  R.  R.  Co.  v.  Arthur, 

90  isr.  7.   234   and   237-8 It  must  be  that 

he  cannot  be  protected  from  loss  except  by  an  order  of 
interpleader.  Marvin  v.  EUwood,  11  Paige,  365,  375.  He 
must  be  ignorant  of  the  rights  of  tlie  claimants,  and  liable 
to  only  one  of  them.  Shaw  v.  Coster,  8  Paige,  339 ;  Mo- 
hawk R.  R.  Co.  Case,  4  Id.  384 ;  Atkinson  v.  Manks,  1 
Coiv.  691,  703 ;  Bell  v.  Hunt,  3  Barh.  CL  391 ;  Wilson  v. 
Duncan,  11  Abb.  Pr.  3,  7  ;  B.  &  O.  R.  R.  Co.  v.  Arthur, 
90  N.  Y.  237. 

William  H.  Scott,  defendant-respondent  in  person. 
Section  820  of  the  Code  provides  that  the  court  may  .in 
its  discretion  make  an  order  of  interpleader,  on  the  appli- 
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cation  of  a  defendant  against  whom  an  action  to  recover 
upon  a  contract,  etc.,  is  pending,  at  any  time  before 
answer,  upon  proof  by  affidavit,  tliat  a  person,  not  a  party 
to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him.  In  a  re- 
cent decision,  the  court  of  appeals  lays  down  the  further 
rule,  that  an  action  of  interpleader  is  only  maintainable 
when  the  plaintiff  admits  his  liability  for  the  full  amount 
claimed,  to  one  or  the  other  of  the  claimants.  Baltimore, 
&c.  Railroad  Co.  v.  Arthur,  90  N.  Y.  235.  ...  A 
broker  to  negotiate  the  sale  of  an  estate  is  not  entitled  to 
his  commission  until  he  finds  a  purchaser  ready  and  wil- 
ling to  complete  a  purchase  on  the  terms  prescribed  by 
the  seller  and  assented  by  the  broker.  Eraser  v.  Wyck- 
off,  63  N.  Y.  445.  The  idea  upon  which  this  appeal  ap- 
pears to  be  based,  viz.,  that  the  defendant  may  be  liable 
to  both  the  brokers,  has  not  even  the  merit  of  novelty 
since  the  following  decision  :  Sibbald  v.  Bethelem  Iron 
Co.,  83  K  Y.  3/8,  3S5 ;  "White  v.  Hutchings,  26  Run,  503  ; 
Salter  v.  Kimball,  U  N,  Y.  Weehhj  Dig.  191.  ...  In 
every  sale  of  real  estate,  it  is  only  the  broker  who  finds  a 
purchaser  ready  and  willing  to  complete  a  purchase  on 
the  terms  prescribed  by  the  seller  who  has  any  claim  for 
a  commission.     Eraser  v.  "Wyckoff,  63  N.    Y.  445. 

Laekemobe,  Ch.  J. — The  present  case  is  not  one  where 
an  owner  of  real  estate,  having  employed  two  brokers,  be- 
comes liable  for  more  than  one  commission  because  each 
broker  has  procured  a  separate  purchaser:  The  only 
purchaser  mentioned  is  Sarah  J.  Doying,  to  whom  the 
property  was  actually  sold,  and  each  broker  claims  that 
he  negotiated  such  sale. 

The  general  term  of  the  city  court,  therefore,  properly 
affirmed  the  order  of  interpleader  on  the  ground  that,  as 
both  brokers  claimed  to  have  been  employed,  the  ques- 
tion to  be  tried  was  which  one  was  the  procuring  cause 
(Dreyer  v.  Ranch,  3  Daly,  434). 
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The  present  appeal  is  taken  by  the  broker,  brought  into 
this  litigation  through  the  order  of  interpleader ;  the 
plaintiff,  though  he  opposed  the  motion,  seems  to  have 
acquiesced  in  the  decision.  Counsel  for  appellant  claims 
that  in  this  case  there  is  lacking  one  of  the  essential  ele- 
ments of  a  valid  application  for  interpleader,  because  the 
court  "  requires  two  parties  to  contest  a  fund  which  nei- 
ther one  claims  is  the  fund  he  is  entitled  to,"  or  in  other 
words,  because  the  two  brokers  do  not  claim  the  same 
thing.  This  contention  is  founded  upon  a  real  or  sup- 
posed difference  in  the  contract  of  sale,  which  each  broker 
maintains  he  procured  to  be  executed  by  the  purchaser. 
It  is  agreed  that  the  appeal  papers  show  that  Shipman 
claims  that  he  induced  Mrs.  Doying  to  sign  a  certain  con- 
tract of  sale,  and  that  Freeh  claims  that  he  induced  her  to 
sign  a  different  one.  An  inspection  of  the  contract,  as  it. 
is  set  forth  in  the  affidavits  of  the  respective  brokers, 
does  not  reveal  any  essential  divergencies,  except  the- 
feature  of  procuring  Mr.  Shaw's  guarantees,  which  ap-- 
pears  in  one  and  not  in  the  other. 

A  loan  is  mentioned  in  both,  but  only  in  one  are  the 
particulars  of  the  loan  given.  These  two  contracts,  or 
these  two  versions  of  the  same  contract,  are  in  no  respect 
inconsistent  with  each  other.  The  only  difference  be- 
tween them  seems  to  be  that  one  is  fuller  and  more  ex- 
plicit than  the  other.  But  even  if  the  contracts  claimed 
to  have  been  negotiated  by  the  respective  brokers  were 
essentially  different  and  inconsistent,  it  would  not  bo 
an  argument  against  granting  an  order  of  interpleader. 

The  undisputed  fact  is  that  Sarah  J.  Doying  purchased 
the  premises  in  question.  Each  broker  claims  a  commis- 
sion for  negotiating  such  sale.  The  court  had  directed 
that  the  brokers  litigate  between  themselves  the  question 
which  one  was  the  procuring  cause. 

If  the  contracts  of  sale  claimed  by  each  to  have  heen 
negotiated  are  different  agreements,  then  in  determining 
which  was  the  procuring  cause  necessarily  there  will  have 
Vol.  XII.-8 
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to  be  determined  which  contract  the  purchaser  as  a  mat- 
ter of  fact  executed.  If  they  are  essentiall}''  diffarent 
and  inconsistent,  she  can  not  hare  entered  into  both, 
and  under  the  circumstances  the  determination  which 
contract  she  became  a  party  to  and  followed  in  mak- 
ing the  purchase  would  in  itself  be  the  determination  of 
which  broker  was  the  procuring  cause. 

This  question,  therefore,  far  from  being  a  legal  objec- 
tion to  the  order  of  interpleader,  would,  according  to 
appellant's  own  theory,  be  an  additional  reason  for 
making  it,  and  would  be  the  very  matter  of  fact  to  be 
tried  between  the  plaintiff  and  the  substituted  defendant. 

The  order  should  be  affirmed. 

Daly  and  Van  Hoesen,  JJ.,  concurred. 


BLOETE    AND  ANOTHER    V.    SIMON. 

Superior  Court    op   the    City  of  New  York,  Special 
Term,  May,  1887. 

§§  U6,  4'i8, 1919. 

Joint  stock  association — Suit  in  behalf  of,  hy   xcliom    brougJii —  When 

action  lies  to  restrain  infringement  of  trade-mark 

and  recova'  damages  therefor. 

A  complaint  which  sets  forth  the  ownership  by  the  plaintiffs  of  a 
trade-mark  or  label  as  designating  cigars  made  by  them  and  their 
associates,  the  general  recognition  of  such  trade-mark  as  guarantee- 
ing that  fact,  and  that  thereby  the  value  of  such  goods  is  greatly 
increased, the  sale,  imitation  and  use  of  that  trade-mark  by  defend- 
ant, with  fraudulent  intent  to  induce  purchasers  to  believe  that  the 
cigars  sold  by  him  had  been  made  by  the  plaintiffs  or  their  asso- 
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ciates,- whereas  thej  bad  not  been  so  made,  and  that  damages  re- 
sulted therefrom  to  the  i)laintiff,  states. a  good  cause  of  action,  to 
restrain  the  use  by  the  defendant  of  such  trade-mark,  and  to 
recover  damages  resulting  from  its  use  by  liim. 

The  protection  of  trade-marks  was  a  well-recognized  subject  of 
jurisdiction  in  courts  of  equity  Ijefore  the  distinction  lietween 
actions  at  law  and  suits  in  equity  was  abolished  by  the  statute. 

An  action  may  be  brought  by  individual  members  of  an  unincorpo- 
rated association  in  their  own  name  on  behalf  of  themselves  an<J 
■  their  associates ;  it  not  appearing  that  such  association  has  a  pres- 
ident or  treasurer ;  And  it  secmK,  even  if  it  does  have  a  jiresident  or 
treasurer,  they  may  still  so  sue,  and  that  section  1919  of  the  Code 
of  Civil  Procedure, — providing  that  an  unincori)orated  association 
-may  sue  by  its  president  or  treasurer, — does  not  limit  sections  446 
.and  448  of  said  Code, — providing  that  where  the  persons  who 
might  be  made  parties  are  very  numerous,  or  it  may  be  imprac- 
ticable to  bring  them  all  before  the  cou^t,  one  or  more  may  sue  or 
defend  for  the  benefit  of  alL 

{Decided  May.  1887.) 

Demurrer  to  plaintiff's  complaint. 

The  facts  ^pear  in  the  opinion. 

Benjamin  F,  Einstdn,  for  defendant  and  demurrer. 

Antonio  Knaidh  {Briesen  &  Steele,  attorneys),  for  plaint- 
iffs, opposed. 

0'Gk)RMAN,  J. — ^This  is  a  demurrer  to  plaintiffs'  com- 
plaint, on  the  grounds:  1.  That  there  is  a  defect  of  parties, 
in  that  other  persons,  associates  of  plaintiffs,  should 
have  been  joined  with  them  as  plaintiffs.  5.  That  plaint 
iffs  have  not  legal  capacity  to  sue  on  behalf  of  their  asso- 
ciates. 3.  That  the  complaint  does  not  state  a  sufficient 
cause  of  action. 

The  material  facts,  as  set  forth  by  plaintiffs  in  their 
complaint  and  admitted  by  the  demurrer,  are  briefly 
these:  Plaintiffs  are  members  of  cigar  makers'  unions 
which    acknowledge    the    jurisdiction    of    "The    Cigar 
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Makers'  International  Union  of  America."  The  number 
of  members  of  such  unions  in  America  exceeds  2.>,000, 
The  unions  are  voluntary  unincorporated  associations  of 
practical  cigar  makers.  They  have  all  a  common  and 
general  interest  in  the  question  which  is  the  subject  of 
this  action,  and  plaintiffs  bring  suit  on  behalf  of  them- 
selves and  all  other  members  of  said  unions  who  shall  in 
due  time  come  in  this  action  and  contribute  to  its  ex- 
penses. The  purpose  of  these  cigar  makers'  unions  is 
to  promote  the  mental,  moral  and  physical  welfare  of 
members  by  assisting  them  to  obtain  labor  at  remunera- 
tive prices,  affording  them  pecuniary  aid  in  sickness,  and 
generally  to  maintain  a  high  standard  of  workmanship 
and  fair  wages  of  cigar  makers.  The  Cigar  Makers'  In- 
ternational Union  of  America  is  composed  wholly  of  local 
cigar  makers'  unions,  and  its  members  are  delegates 
elected  by  said  unions,  and  its  purposes  are  the  same  as 
those  of  the  cigar  makers'  unions. 

In  1880  these  cigar  makers'  unions,  by  their  delegates 
in  convention  assembled,  devised  and  adopted  a  trade- 
mark or  label,  to  which  they  gave  the  name  of  "  Union 
label."  This  was  done  for  the  purpose  of  designating  the 
manufacture  of  members  of  said  cigar  makers'  unions, 
and  intended  to  be  a  guaranty  that  the  cigars  contained 
in  tke  boxes  to  which  these  labels  were  pasted  were  man- 
ufaAired  by  members  of  the  cigar  makers'  unions  ;  that 
fair  wages  and  good  workmanship  had  been  secured,  and 
that  the  cigars  were  not  made  in  tenement  houses  or 
prisons  ;  and  for  these  reasons  cigars  with  such  labels 
attached  commanded  a  higher  price  in  the  market  than 
cigars  of  similar  appearance  without  the  label,  and  the  use 
of  the  label  is  the  source  of  great  profit  to  plaintiffs  and 
others  in  whose  behalf  they  sue.  Cigar  makers  and  the 
public  have,  ever  since  the  adoption  of  that  trade -mark, 
acquiesced  in  the  exclusive  right  to  the  use  of  it  by  the 
members  of  the  cigar  makers'  unions  maintained  by 
them. 
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Defendant  Simon,  with  intent  to  defrand  plaintiffs  and 
impose  on  the  jjublic,  has  sokl,  and  continues  to  sell, 
cigars  not  made  by  the  members  of  the  said  cigar  makers* 
unions,  and  packed  in  boxes  bearing  a  label  falsely  pur- 
porting to  be  issued  by  the  cigar  makers'  unions,  and 
imitating  the  said  label  so  closely  as  to  be  calculated  to 
deceive  the  public  and  lead  them  to  believe  that  the  cigars 
so  sold  by  him  were  manufactured  by  cigar  makers' 
unior%  and  the  plaintiffs  receive  irreparable  damage 
thereby. 

Tae  plaintiffs  therefore  pray  for  an  injunction  against 
the  use  of  said  label  by  dafendant ;  that  defendant  ren- 
der an  account  of  all  cigars  sold  by  him  baanng  the 
counterfeit  label  or  trade-mark ;  that  the  damages  in- 
curred by  the  plaintiffs  be  ascertained  by  the  court. 

These  facts,  baing  admitted  by  the  demurrer,  consti- 
tute, in  my  opinion,  a  good  cause  of  action,  and  the  action 
on  behalf  of  the  plaintiffs  and  their  associates  is  well 
brought 

The  protec'jion  of  trade-marks  was  a  well-recognized 
subject  of  protection  in  courts  of  equity  before  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  was 
abolished  in  this  State  (2  Story  Eq.  Jitr.  951,  b.  c). 

The  gist  of  the  action  is  that  the  defendant  sold  as  and 
for  the  manufacture  of  the  plaintiffs,  something  that  was 
not  their  manufacture,  and  that  the  spurious  trade-mark 
was  put  on  in  order  to  make  it  more  apparent  that  it  was 
so  (Barnett  v.  Phalon,  1  Abb.  Ct.  App.  Dec.  270  ;  Amos- 
keag  M^.  Co.  v.  Spear,  4  N.  Y.  Super.  599  ;  New  York 
Cab  Company  v.  Mooney,  1 5  Abb.  N.  C.  158). 

We  have  admitted  in  the  case  at  bar  ownership  by 
plaintiffs  of  the  trade-mark  or  label  as  designating  t!:e 
cigars  made  by  them  and  their  associates ;  the  general 
recognition  of  such  trade-mark  as  guaranteeing  that  fact ; 
the  sale,  imitation  and  use  of  that  trade-mark  by  defend- 
ant with  fraudulent  intent  to  induce  purchasers  to  beUeve 
that  the  cigars  sold  by  him  had  been  made  by  the  plaint- 
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iffs,  whereas  they  had  not  been  so  maJe  ;  and  irreparable 
damage  to  plaintiffs  therefronl.  » 

In  such  a  case,  plaintiffs,  if  entitled  to  sue,  are 
entitled  to  equitable  relief  and  protection  by  way  of 
injunction  {Code  Civ.  Pro  603 ;  Thornton  v.  Crowley,  47 
N.  Y.  Super.  Ct.  52^ ;  Enoch  Moi'gan's  Sons  v.  Schwachofer, 
5  Abb.  JV:  a  265,  2:8). 

The  next  question  is,  are  they  entitled  to  sue  on  their 
own  behalf  and  that  df  others  ? 

The  case  is  provided  for  either  by  section  1919  of  the 
Code  or  by  sections  446  and  448.  It  is  provided  in 
section  443  that,  of  the  parties  to  an  action,  those  who 
are  united  in  inter&st  must  be  joined  as  plaintiffs  ot 
defendants  except  as  otherwise  prescribed  inr  the  act. 
Where  the  question  is  one  of  a  common  and  general  inter- 
est of  many  persons,  or  where  the  persons  who  might  be 
made  parties  are  very  numerous  and  it  may  be  impracti- 
cable to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  benefit  of  all. 

It  is  admitted  in  the  case  at  bar  that  the  persons  who» 
might  be  made  parties  are  so  nu  nerous  that  it  is  practi- 
cally impossible  to  bring  them  before  the  court,  and  that 
the  question  is  one  of  a  general  and  common:  interest  td 
them  all.  But  it  is  contended  that  the  case  is  governed 
by  section  1919  of  the  Code,  which,  in  its  titfe,  specially 
refers  to  actions  by  or  against  unincorporated  associa- 
tions. It  is  provided  in  that  section  that  actions  may  be 
maintained  by  the  president  or  treasurer  of  unincor- 
porated associations,  consisting  of  more  than  seven  per- 
sons, for  any  cause  of  action  for  or  upon  which  all  their 
associates  may  maintain  such  action  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  com- 
mon. 

The  associations  here  represented  consist  of  more 
than  seven,  but  it  nowhere  appears  that  they  have  a  pres- 
ident or  a  treasurer,  and  if  even  if  they  had,  I  think  that 
the  section  is  not  meant  to  restrict  the  power  granted  by 


CIVIL  PROCEDURE  REPORTS.  119 

Downs  v»  Farley. 

sections  446  and  448  ;  and  that  the  action  in  its  present 
form  is  well  brought. 

The  demurrer  is  overruled,  with  costs. 


DOWNS  V,  FARLEY. 


SUPEBIOB  CoUET  OP  THE  CiTY  OF  NeW  YoRK,  SPECIAL  TeBM, 

Mabch,  1887. 

§§  459,  460. 

Forma  pauperis — Wlien  leave  to  sue  tn,  denied. 

Where,  on  motion  of  tho  plaintiff  in  an  action,  for  leave  to  continue 
the  action  in  forma  p'tuperis,  it  appeared  that  the  plaintiff  had 
entered  into  an  agreement  with  his  attorney,  whereby  the  action 
could  be  carried  on  without  any  present  expense  to  the  plaintiff,— 
Hfild,  that  the  motion  should  be  denied. 

{Decided  Mai-ck  8,  1887.) 

Motion  by  defendant  for  leave  to  sue  in  forma  pauperis. 

This  action  was  brought  to  recover  $5,000  damages 
resulting  from  personal  injuries  received  by  the  plaintiff 
by  being  struck  and  knocked  down  by  a  horse  and  wagon 
alleged  to,  belong  to  the  defendant,  through  the  careless- 
ness and  negligence  of  the  defendant's  servant  in  charge 
thereol     Issue  was  joined  January  10,  1887. 

This  motion  was  thereafter  made,  upon  a  petition  of 
the  plaintiff,  setting  forth  the  existence  of  the  cause  of 
action  and  alleging  that  he  was  a  poor  person  and  not 
worth  $100.  The  defendant  opposed  the  motion,  upon  an 
affidavit  denying  that  the  plaintiff  had  any  cause  of  action 
and  alleging  that  the  plaintiff  had  stated  to  him  that  the 
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action  was  brought  by  his  attorney  under  an  agreement 
betv\een  them,  that  the  attorney  should  pay  all  expenses 
incident  to  the  litigation,  and  should  make  no  charge  for 
his  services  unless  successful,  in  which  event  he  was  to 
receive  fifty  per  cent,  of  the  amount  recovered  or  col- 
lected. Th3  plaintifi's  attorney  presented  upon  the  hearing 
of  the  motion  an  answering  affidavit  in  which  he  stated 
that  the  action  was  brought  in  good  faith,  that  while  it 
was  agreed  between  him  and  the  plaintiff  that  his  fees 
should  be  contingent  upon  the  success,  no  agreement  had 
been  made  as  to  the  amount  he  was  to  receive,  and  he 
had  not  agreed  to  pay  the  disbursements, 

James  L.  Browne,  for  plaintiff  and  motion. 

George  A.  McDermott,  for  defendant,  opposed. 

O'GoRMAN,  J. — Motion  for  leave  to  sue  in  forma  paup- 
eris. There  are  many  reasons  why  applications  of  this 
Mnd  should  neither  be  unreasonably  refused,  nor  granted 
lightly  and  without  sufficient  evidence  of  facts  clearly 
entitling  the  plaintiff  to  the  statutoiy  relief  (Code  Civ.  Pro. 
§§  459, 460).  There  is  a  conflict  in  the  evidence  in  this  case 
on  the  question,  whether  the  plaintifl  has  a  good  cause  of 
action,  and  also  whether  he  is  so  destitute  and  not  worth 
$100,  as  to  be  without  means  of  his  own  sufficient  to 
enable  him  to  carry  on  this  suit.  However  that  be,  there 
is  sufficient  evidence  that  the  plaintiff  did  enter  into  an 
agreement  with  an  attorney,  whereby  the  action  could  be 
carried  on  without  any  present  expense  to  the  plaintiff, 
and  such  an  agreement  is  in  this  State  not  forbidden  by 
law  (Fowler  v.  Callan,  102  N.  Y.  395).  If  this  arrangement 
be  carried  out,  the  plaintiff  need  be  under  no  necessity  of 
asking  any  statutory  assistance  in  defraying  the  expenses 
of  his  litigation. 

The  motion  to  sue  informs  pauperis  is  denied,  without 
costs. 
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KEELER  V.  BARRETTS,  PALMER  &  HEAL 
DYEING    ESTABLISHMENT. 

SuPEiuoE  Court  of  the  City  of  New  York,  Special  Teem, 
April,  1887. 

§§  3239,  3251,  subd.  4. 

Motion  for  neio  trial — What  coats  allo^ced  where  made  upon  the  judge's 

mhtutes. 

Where,  after  an  appeal  from  a  judgment  had  been  determined  the 
appellant  therein  appealed  from  lui  order  theretofore  entered  deny- 
ing a  motion  for  a  new  trial  made  upon  the  minutes  before  the 
trial  judge, — Hdd,  that  the  party  succeeding  on  such  appeal  was 
entitled  to  S20  before  argu.-nent  and  $40  for  argument  of  the 
appeal ;  and  that  although  a  case  was  not  j)repared  on  the  motion 
for  a  new  trial  on  the  minutes. 

{Decided  Aprin,\mi.) 

Motion  by  defendant  for  a  new  taxation  of  costs. 

In  December,  1885,  the  issues  in  this  action  were  duly 
tried  before  the  court  and  a  jury,  and  a  verdict  rendered 
for  the  defendant.  The  plaintiflF  moved  for  a  new  trial  on 
the  judge's  minutes,  which  was  denied,  and  subsequently 
took  an  appeal  from  the  judgment  entered  on  the  verdict 
of  the  jury,  and  the  judgment  was  affirmed  by  the  general 
term.  Thereafter,  an  order  was  entered  by  plaintiffs, 
denying  a  motion  for  a  new  trial  upon  the  judge's  minutes, 
and  an  appeal  taken  to  the  general  term  from  that  order, 
which  was  also  affirmed,  with  costs.  Defendant,  who  was 
respondent  in  the  appeal,  presented  a  bill  of  costs  to  the 
clerk,  in  which  he  sought  to  tax  S20  costs  before  argument 
and  S40  for  argument  of  the  appeal;  but  the  clerk  disallow- 
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ed  the  same  and  allowed  only  $10  costs  of  motion,  on  the 
ground  that  on  the  original  motion  no  case  had  been 
made.     The  defendant  thereupon  made  this  motion. 

Morris  P.  Ferris  (Taijlor  d  Ferris,,  attorneys),  for 
defendant  and  motion. 

The  language  of  the  only  provision  of  the  Code  ap- 
plicable is  explicit  and  clear,  and  admits  of  only  one 
interpretation.  It  awards  definitely  to  either  party  upon 
an  appeal  to  the  general  term  of  a  superior  city  court 
taken  from  an  order  denying  a  motion  for  a  new  trial 
made  in  the  same  court,  or  in  a  circuit  court,  before  argu- 
ment $20,  for  argument  $40.  Code  Civ.  Pro.  §  3251, 
subd.  4 ;  Pilgrim  v.  Donnelly,  15  Abb.  N.  C.  240 ;  Wilcox 
V.  Daggett,  15  N.  Y.  Weekly  Dig.  208;  People  ex  rel. 
Bray  v.  Supervisors  of  Ulster,  65  How.  Pr.  327  ;  Sprague 
V.  Richards,  30  HuVy  246.  No  distinction  is  made  by  the 
Code,  in  appeals  of  this  kind,  as  to  whether  they  are 
heard  upon  a  case  or  not,  and  the  court  will  not  inter- 
polate  any.     See    Code    aV.  Pro.  §§  3251,  subd.  4,  3239; 

Goodridge   v.  Conner,  66  Hoiv.  Pr.  143 The 

language  of  the  present  Code  is  obviously  intended  to  set 
at  rest  any  doubt  which  may  have  existed  under  the  old 
Code  as  to  the  right  of  the  respondent  to  full  costs  upon 
affii*mance  on  appeal,  whether  the  motion  for  a  new  trial 
was  made  at  circuit  or  special  term.  See  Code  Civ.  Pro. 
§  3251,  subd.  4,  and  §  3239. 

S.  F.  Kneeland,  for  plaintiff,  opposed. 

Tbuax,  J. — The  clerk  is  directed  to  tax  the  $60. 
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TAILOR  V.  SPAULDING. 

SUPEMOn  COUBT  OF  THE  CiTY  OF  NeW  YoEK,  SPECIAL  TeEM, 

Mabch,  1887, 
§§  494,  495. 

Where  defenses  and  counter-claims  set  np  in  the  joint  answer  of 
several  defendants  are  not  available  to  all  of  the  defendants  so 
answering,  a  demurrer  to  the  answer  should  be  sustained. 

(Decided  March  9,  1887.) 

Demurrer  to  answer. 

This  action  was  brought  to  forerclose  a  mortgage  on 
real  estate  situated  in  the  city  of  New  York,  dated  May 
21, 1884,  executed  by  Bernard  Spaulding  and  wife,  to  the 
plaintiff,  for  the  sum  of  S50,000  and  interest  thereon  at 
6  per  cent,  to  secure  certain  building  loans  and  advances 
at  the  same  time  agreed  to  be  made  by  the  j)laintiff  to  the 
said  Bernard  Spaulding,  his  assigns,  etc.  On  June  19, 
the  defendant  Bernard  Spaulding  conveyed  the  premises 
described  in  the  mortgage  to  one  James  Steen,  and  he  on 
the  same  day  conveyed  them  to  Rosanna  Spaulding,  wife 
of  said  Bernard  Spaulding.  On  August  27,  1884,  Bernard 
Spaulding  assigned  to  said  James  Steen  all  his  right,  title 
and  interest  in  and  to  the  contract  with  this  plaintiff  for 
building  loans,  and  the  said  Stssn  on  the  same  day  assig- 
ned it  to  said  Rosanna  Spaulding.  The  defendants.Bernard 
Spaulding,  Rosanna  Spaulding  :;nd  James  T.  Spaulding 
(the  latter  of  whom  was,  at  the  time  of  the  commencement 
of  the  action,  the  owner  of  the  mortgaged  premises),  ap- 
peared in  this  action  and  served  a  joint  answer,  in  which 
they  set  up  as  defenses,  (1)  that  the  mortgage  in  suit  was 
made  under  and  pursuant  to   an   usurious    agreement 
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between  the  plaintiff  and  the  defendants  Bernard  and 
Rosanna  Spaulding,  undsr  -which  agreGment  the  plaintiff 
was  to  advance  the  sum  of  $135,003  to  be  used  in  the 
purchase  of  property  and  in  the  erection  of  buildings 
thereon,  and  pursuant  to  which  agreement  the  plaintiff 
had  received,  besides  the  mortgage  in  suit,  $60,000  in 
cash,  the  proceeds  of  the  sale  of  a  portion  of  the  prop- 
erty, and  a  first  mortgage  on  the  property  in  suit  for 
$72,000 ;  and  (2)  payment  by  the  defendants,  Bernard 
and  Rosanna  Spaulding;  and  they  demanded  judgment 
that  the  said  mortgages  be  delivered  up  to  be  canceled 
and  be  discharged  of  record,  and  that  the  plaintiff  account 
for  the  moneys  received  by  him  for  the  sale  of  property. 
The  plaintiff  demurred  to  this  answer,  on  the  grounds 
that  it  is  insufficient  in  law  on  the  face  thereof,  and  to 
the  counter-claim  contained  therein,  on  the  grounds  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  that  it  is  not  of  the  class  specified  in  section  60-1 
of  the  Code  of  Civil  Procedure,  because  (1)  it  does  not 
tend  to  defeat  or  diminish  the  plaintiff's  recovery,  (2)  it 
is  not  in  favor  of  the  defendants  who  jointly  set  it  up,  and 
(3)  it  is  not  a  cause  of  action  on  contract. 

Edward  B.  Whitney  {Burnett  &  Whitney,  attorneys), 
for  plaintiff  and  demurrer. 

Each  defense  or  counter-claim  is  demurrable,  unless 
good  as  to  all  the  defendants  jointly  answering.  This  is 
well  settled  as  to  defenses  of  Ja2v,  or  demurrers  to  com- 
plaint. Oakley  v.  Tugwell,  33  H  n,  357.  The  principle 
has  never  been  applied  in  New  York  State  to  defenses  of 
new  matter  of  fact.  The  principle  is,  however,  the  same. 
A  defendant  who  has  no  defense  at  all,  should  not  be  able 
to  delay  judgment  against  himself  by  joining  in  an  answer 
with  another  defendant  who  has  a  colorable  defense.  This 
is  the  rule  in  other  Code  States  (Ward  v.  Bennett,  20 
Ind.  440 ;  Brownfield  v.  Weicht,  9  /(/.  394,  397 ;  Morton 
V.  Morton,  10  loica,  68),  and  at  common  law.     Stephen  on 
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Pleading,  407,  408.  The  defenses  are  not  ayailable  as 
against  a  foreclosure,  but  only,  if  at  all,  as  against  a 
deficiency  judgment.  The  counter-claims  are  not  jointly 
available  to  the  defendants. 

Alexander  Thain,  for  defendants,  opposed. 

Fbeedman,  J. — Upon  the  complaint  and  answer  being 
taken  together,  it  sufficiently  appears  that  the  defenses 
and  counter-claims  demurred  to,  as  they  are  set  forth  in 
the  joint  answer  of  the  defendants,  are  not  available  to  all 
the  defendants  who  made  the  joint  answer.  This  renders 
it  unnecessary  to  consider  any  other  question.  The 
plaintiff  is  entitled  to  judgment  upon  the  demurrer,  with 
one  bill  of  costs,  but  the  defendants  should  have  leave, 
upon  payment  of  such  costs,  to  interpose  separate  answers. 


LEVY  AND  ANOTHER,   Appellaots,   v.   SALOMON, 
Respondent. 

CouBT  OF  Appe-O^,  May,  1887. 

§  111.* 

Imprisonment — Disclictrgefrom,  of  person  imprisoned  within  jail 

libei'lies. 

Section  111  of  the  Code  of  Civil   Procedure  (as  enacted  by  Laws 
of  1876,  chap.  672,  I  2), ^limiting  the  term  of  imprisonment  under 

*  See  Note  on  section  111  of  the  Code  of  Civil  Procedure,  10 
N.  Y.  Civ.  Pro.  171,  and  People  ex  rd.  Cohen  r.  Grant,  11  N.  Y. 
Civ.  Pro.  55 ;  Dalon  r.  Kapp,  11  Id.  58  ;  Wright  v.  Grant,  11  Id. 
407.    Also  the  following  case. 
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civil  process, — does  not  apply  to  persons  arrested  on  mesne  pro- 
cess. The  general  object  of  that  section  is  to  limit  the  time  oi 
imprisonment  under  process  issued  against  any  person  after  the 

NEW  YORK  CENTRAL  &  HUDSON  RIVER   RAILROAD 
COMPANY  V.  SHEPHERD. 

Sdpbeme  Coubt,  Fifth  Depabtment,  GENEBiOj  Tebm,  Januabx, 

1887. 

Order  qf.  arrest — Discharge  from  imprisanmenl  under. 

I  One  imprisoned  under  an  order  of  arrest  issued  in  a  civil  action-  -for 
more  than  six  months,  cannot  be  discharged  under  section  111  pf 
,  the  Code  of  Civil  Procedure  (as  enacted  by  Laws  of  1886,  chap- 
ter 672). 

New  York  Central  &  Hudson  River  Railway  Co.  v.  Shepherd  (10 
JV.  F.  Civ.  Fro.  153),  affirmed. 

^Decided  January  25,  1887.) 

Appeal  by  Shepherd  from  an  order  of  the  Erie  county  specisQ  term 
of  the  supreme  court,  denying  a  motion  for  his  discharge  from 
imprisonment  made  upon  return  of  the  habeas  corpus. 

Reported  below,  10  N.  Y.  Civ.  Pro.  153. 

The  appellant  was  arrested  by  the  sheriff  of  Wayne  county, 
December  19,  1885,  in  aai  action  brought  by  the  New  York  Central 
&  Hudson  River  R.  R,  Co.,  against  him  under  an  order  of  arrest, 
and  confined  in  jail  until  February  19,  1886.  thereunder,  when  he 
was  brought  before  the  Erie  county  court  of  sessions  to  plead  to 
an  indictment,  and  was  delivered  thereunder  into  the  custody 
of  the  sheriff  of  Erie  County.  In  June,  1886,  he  procured  a 
AaJeas  CO?'/) j/s  to  inquire  into  the  cause  of  his  detention,  on  which 
he  was  on  the  29th  day  of  that  month  brought  before  the  Erie 
county  special  term  of  the  supreme  court,  and  a  motion  for  his 
discharge,  on  the  ground  that  he  was  entitled  thereto  under  sec- 
tion 111  of  the  Code  of  Civil  Procedure  (as  enacted  by  Laws  of 
1886,  chap.  672).  His  motion  was  denied,  and  he  was  remanded 
to  the  custody  of  the  sheriff  by  an  order  of  the  said  special  term, 
from  which  this  appeal  was  taken. 

E.  K.  Weaver,  for  Shepherd,  appellant. 

Charles  H.  Fooley,  ioi  "Sq-w  York  Central  &  Hudson  River  R.  B. 
Co.,  respondent. 
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«nm  d«e  has  been  adjndicated,  whether  the  imprisonment  was 
within  the  walls  of  the  jail  or  within  its  liberties.  If  within  the 
walls,  the  amount  of  the  recovery  or  the  snm  to  be  paid  by  the 
imprisoned  person  determines  whether  the  imprisonment  shall 
end  at  the  expiration  of  three  months,  or  at  the  expiration  of  six 
months  ;  but  if  he  is  admitted  to  the  jail  liberties  there  is  no  sndi 
qualification,  and  the  six  months  period  applies  to  all  cases  within 
the  act. 

People  r.r  rel  Salomon  t.  Grant  (10  N.  Y.  Civ.  Pro.  158;  affi'd,  11 
Id.  409).  reversed. 

iDecided  May  10,  1887.) 

Appeal  from  an  order  fp-anting  a  motion  that  the 
defendant  be  discharged  from  imprisonment  and  that  the 
.bond  given  by  him  for  the  jail  liberties  be  canceled. 

Reported  below,  10  .Y.  Y.  Civ.  Pro.  158,  and  11  Id.  409. 
'The  opinion  states  the  facts. 

Wales  F.  Severance  { Toicnsend,  Dijett  &  Einstein,  attor- 
neys), for  plaintiff-appellant. 

The   question  presented   on  ;  this  appeal  is  new    to 

ANOiiE,  J. — Shepard,  having  been  imprisoned  more  than  six 
months  under  an  order  of  arrest  in  a  civil  action,  asked  for  his 
discharge  under  chapter  G72,  Laws  of  18S6  {Code  Civ.  Pro.  §111), 
entitled  "An  act  to  amend  the  Code  of  Civil  Procedure."  The. 
court  at  special  term  denied  his  application,  for  reasons  stated  in  the 
opinion  of  Justice  Coelett  (10  N.  Y.  Civ.  Pro.  153). 

The  case  of  People  ex  rd.  Rodding  (10  N.  Y.  Civ.  Pro.  174,  note) 
at  special  term,  and  the  case  of  Warshauer  v.  Webb  (10  Id.  169),  at 
special  term  of  New  York  city  court,  are  in  the  same  direction. 
Adverse  to  these  is  People  e.v  rel.  Lust  r.  Grant  (10  Id.  158). 

The  discussion  which  the  poibt  has  undergone  makes  it 
nnnecpssnry  to  go  over  the  examination  and  discussion  again  in-ia 
written  opinion. 

Our  conclusion  is  that  the  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements. 
Haight,  Bbaolex  and  Childs,  JJ.,^  concurrod. 
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fchh  court,  an  I  W3  think  it  propsr,  in  view  of  tha  fast  that 
no  opinion  was  delivered  at  the  general  term,  to  call  the 
attention  of  this  court  to  the  various  decisions  that  had 
been  made  in  this  State — so  far  as  we  have  been  able  to 
ascertain  the  same, — at  the  time  of  the  hearing  of  the 
appeal  below.  The  opinion  of  Mr.  Justice  Potter  deliv- 
ered in  this  action  was  the  only  decision  in  favor  of  the 
view  that  the  act  applies  to  cases  where  defendant  was 
held  on  order  of  arrest.  Opposed  to  this,  and  in  favor  of 
the  appellants'  views,  were  the  opinion  in  N.  Y.  C  &  H. 
K.  E.  Co.  V.  Shepard,  10  N.  Y.  Civ.  Pro.  153  ;  Warshauer 
V.  Webb,  10  Id.  16'J  ;  The  People  ex  rel.  Eodding  v.  Grant, 
10  Id.  174,  note ;  Dalon  v.  Kapp,  11  Id.  28 ;  People  ex 
rel.  Cohen  v.  Grant,  11  Id.  55.  .  .  .  It  is  a  well  settled 
rule  in  the  construction  of  statutes  that  such  a  construc- 
tion should  be  given  them  as  will  not  lead  to  an  absurdity. 
It  is  also  equally  well  settled  that  the  various  parts  of  a 
statute  and  statutes  in  pari  materia  are  to  be  construed 
together.  Potter's  Dicarris  on  Stat.  p.  144,  subd.  12,  17, 
and  also  p.  189,  note  bottom  of  p.  193.  The  effect  of  the 
construction  contended  for  in  the  court  below  is  this  : 
that  in  actions  involving  less  than  $500  the  plaintiff,  in 
order  to  avail  himself  of  the  remedy  of  execution  against 
the  person,  must  recover  judgment  and  issue  executian 
within  three  months  in  the  one  case  and  six  months  in 
the  other.  Defendant  has  twenty  days  to  answer,  four- 
teen days'  notice  of  trial,  execution  against  property  sixty 
days  before  execution  can  issue  against  the  person — in  all 
ninety-four  days — ^leaving  the  plaintiff  no  time  whatever  to 
bring  the  action  to  trial,  although  in  New  York  county 
no  action  can  be  reached  on  the  calendar  for  trial  in 
less  than  six  months  after  issue  joined,  and  in  sixteen 
counties  of  the  State  there  are  but  two  circuits  a  year. 
The  legislature  could  never  have  intended  this,  and 
the  court  will  not  construe  a  statute  so  as  to  produce  an 
unjust,  absurd  and  grotesque  result.  Potter  s  Duxirris 
Stat.  p.   189.     "It  is  to  be  inferred  that   the    Code   of 
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Statutes  relating  to  one  subject  was  governed  by  one  spirit, 
policy,  and  was  intended  to  be  consistent  and  harmoni- 
ous." See  also  /(/.  p.  207.  In  this  connection  we  call 
att^ntioQ  to  the  opinion  of  Ch.  Justice  McAdam  in  Wcrsh- 
auer  v.  Webb  (fiupra)  as  being  particularly  appropriate. 
10  N.  Y.  Civ.  Pro.  170,  latter  half  of  page.  .  .  See 
also  Poffcr's  Dwarris  Slat,  at  top  of  p.  197.  The  various 
sections  of  the  a  jt  under  consideration,  and  the  provisions 
of  the  Code  in  relation  to  arrest,  bail,  execution,  <fec.,  ihould 
be  read  together.  It  is  evident  here  that  the  word  "  man- 
date" ussd  in  the  act  was  not  intended  to  cover  mesne,  but 
only  final  process.  See  Warshauer  v.  Webb,  supra.  The 
doctrine  of  noscitur  a  sociis  applies  here.  The  words 
"  other  mandate  "  refer  to  some  other  mandate  of  the 
same  character  as  that  designated  by  the  preceding  word. 
We  concede  that  the  term  mandate  is  comprehensive 
enough  to  include  an  order  of  arrest.  But  ii  is  a  familiar 
rule,  in  construing  a  statute  in  this  respect,  that  when  a 
specific  word  is  used,  followed  by  a  indefinite  one,  the 
latter  is  controlled  by  the  former,  and  nosdtur  a  sociis,  as 
is  judicially  expressed.  Wakefield  v.  Fargo,  90  N.  Y.  213  -, 
Hickey  v.  Taafe,  99  Id.  204.  For  example,  under  the  bank- 
rupt law  of  1841,  a  di. charge  was  denied  to  those  owing 
debts  contracted  as  executor,  administrator,  guardian, 
trustee  or  in  any  other  fiduciary  capacity.  Although  beyond 
question,  a  debt  owed  by  a  factor  or  agent  is  owed  by  him 
in  a  fiduciary  capacity.  In  that  case  "  fiduciary  capaci  y" 
was  controlled  by  the  preceding  words  and  confined  to 
some  fiduciary  capacity  of  the  same  class.  Chapman  v. 
Forsyth,  2  How.  U.  S.  202, 203,  cited  in  77  N.  Y  at  p.  430. 
Now  liere,  an  execution  is  final  process  to  collect  a  judg- 
ment. An  order  of  arrest  is  mesne  process  to  secure 
appearance  only  ;  an  execution  against  the  person  works 
a  satisfaction  of  the  judgment,  and  is  payment  until  the 
judgment  debtor  is  discharged  from  imprisonment  there- 
under by  the  statute  on  that  subject,  when,  by  its  terms, 
the  remedy  against  property  revives.  Ryle  v.  Falk,  24 
Voij.XtL— 9 


130  CIVIL  PR0CEDURT5  REPORTS. 


Levy  V.  Salomon. 


Hun,  255 ;  Koenig  v.  Steckel,  58  N.  Y.  475.  Mesne  process, 
the  order  of  arrest,  worts  no  such  re&ult,  and  is  entirely 
different  in  its  effact  and  C3ns3qu3n33.  Ai;ain.  upon  an 
escape  upon  its  execution,  th3  sheriff  is  liable  for  the  full 
amount,  irrespective  of  the  solvency  or  insolvency  of  the 
defendant.  Upon  an  escape  on  mesne  process,  the  sheriff 
is  liable  only  for  damages,  and  the  defendant's  insolvency 
is  a  good  d3f3ns3.  Metcalf  v.  StrykBr,  3>\.  N.  Y.  255,  at  p. 
256,  citing  Patterson  v.  Westervelt,  17  Wend.  543.  There " 
can  be  no  doubt  but  the  legislature  intended,  in  this 
instance,  that  when  the  creditor  charged  the  defsudant  in 
execution  as  a  means  of  satisfying  his  judgm3nt  by  the 
imprisonment,  that  imprisonment  should  be  limited  to 
six  months,  and  then  the  right  to  execution  against 
property  should  revive,  and  that  the  same  effect  and  con- 
sequence should  result  from  the  issue  of  mandate  of  the 
same  character  and  effect,  but  not  from  mesve  pro- 
cess, which  is  of  a  totally  diffsrent  character  in  its 
effect  and  consequences.  The  bail  on  an  order  of 
ari'est  in  an  ordinary  ca3e,  is  that  the  defendant  will 
render  himself  amenable  to  any  mandate  to  enforce  the 
judgment,  so  that  the  plaintiff  may  have  an  oppor- 
tunity to  enforce  it  by  an  execution  against  his 
person  {Co:h  Civ.  Pro.  §  575,  subd.  3);  in  a  case  like  the 
present :  that  the  defendant  will  deliver  the  chattels  to 
the  plaintiff,  if  delivery  be  adjudged,  and  pay  any  sums 
recovered  against  him  in  the  action.  Code  Civ.  Pro. 
§  575,  subd.  2.  Upon  an  order  of  arrest,  the  defendant 
may  give  bail  for  the  limits,— i.  e.y  that  he  will  remain  a 
prisoner,  and  not  at  any  time  or  in  any  manner  escape  or 
go  without  the  liberties  until  discharged  by  due  course  of 
law.  Code  Civ.  Pro.  §  149.  This  bail  he  can  give, 
although  bail  in  the  action  can  be  required  under  subd. 
3,  section  575,  siqirv,  when  the  defendant  had  removed, 
concealed  or  disposed  of  the  property,  so  that  it  cannot 
be  taken  by  the  sheriff,  with  intent  to  deprive  the  plaintiff 
of  the  benefit  thereof  {Code  Civ.  Pro.  §  549,  subd.  2} ;  and 
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this  is  just  that  case.  In  McGaffin  v.  City  of  Cohoes  (74 
N.  Y.  3.5T),  the  court  held  that  the  provision  of-the  charter 
of  that  city  declaring  that  no  action  against  that  city  on  a 
contract  obligation  or  liability,  express  or  implied,  shall 
be  c  )mmenced,  except  in  one  year  after  the  cause  of 
action  shall  have  accrued,  did  not  include  actions  for  torts, 
and  so  did  not  apply  to  an  action  against  the  city  for  dam- 
ages resulting  from  negligence  in  not  keeping  the  side- 
walk of  the  city  in  proper  repair.  The  court  said  (page 
338) :  "  The  word  *  liability,'  standing  by  itself,  in  a  literal 
comprehensive  sense,  would  include  the  cause  of  action 
involved  in  this  case"  ;  but  on  page  389  the  court  said  :  It 
would  be  an  unfortunate  rule  that  every  word  found  in  a 
st:itute  must  be  given  the  most  comprehensive  meaning 
of  which  it  is  capable.  Also,  at  page  389,  the  court  said  : 
"  So  words  are  often  used  redundantly  or  repetitiously, 
without  strict  regard  to  the  meaning  of  each,  but  for 
greater  caution  to  express  full  meaning  of  the  subject 
In  such  cases  the  maxim  noscitur  a  sociis  is  applied  as  in 
Corning  v.  McCullough  (1  N.  Y.  47-69),  where  it  was  held 
that  the  three  years  statute  of  limitation  of  certain  actions 
*  for  a  forfeiture  or  cause  of  action,  the  benefit  and  suit 
whereof  is  limited  to  the  party  aggrieved,'  should  be 
construed  as  meaning  actions  for  a  forfeiture,  or  causes  of 
action  of  the  same,  or  like  nature  as  forfeiture."  In  Ai- 
kin  V.  Wasser  (24  N.  Y.  482),  the  court  held  that  a  contrac- 
tor for  the  construction  of  part  of  a  railroad  is  not  & 
laborer  or  servant  within  the  provision  of  the  General 
Railroad  Act,  making  stockholders  personally  liable  for 
the  debts  of  the  corporation.  And  at  page  334  the  court 
said  :  "  The  word  'servants'  is  qualified,  and,  to  some  extent, 
limited  in  its  meaning  by  its  association  with  the  words 
laborers  according  to  the  familiar  maxim  noscUur  a  sociis. 
It  clearly  would  not  include  every  one  who  should  per- 
form any  service  for  the  company.  Such  a  construction 
is  repelled  not  by  the  apparent  reason  for  the  enact- 
ment, but  by  ihe  language  used,  which  would  naturally 


132  CIVIL  PEOCEDURE  REPORTS. 


Levy  V.  Salomon. 


have  been  far  more  general  if  such  had  been  its  object. 
In  Chegary  v.  Jenkins  (3  Sanf.  409),  at  page  413,  the 
court  held  that  a  clause  in  a  statute  by  which  every 
building  erected  for  the  use  of  a  college,  incorporated 
academy  or  other  seminary  of  learning,  was  limited  by 
the  maxim  noscitur  a  sodis,  to  such  seminaries  alone  as 
are  incorporated.  For  other  illustrations  of  the  maxim 
we  cite  :  28  Hu7i,  foot  of  page  496  ;  27  Hun,  344,  latter  half 
of  page  345 ;  People  ex  rel.  Newcomb  v.  McCall,  65  Hoiv. 
Pr.  442,  latter  half  of  page  445 ;  Mangam  v.  City  of 
Brooklyn,  98  iV^.  r.  585,  latter  half  of  page  595.  .  .  . 
Section  111  should  be  read  as  though  the  words  or  within 
the  jail  liberties,  were  inserted  after  the  words  "  prison 
walls,"  in  the  first  part  of  the  section.  This  would  only 
allow  a  discharge  in  cases  where  a  person  was  held  under 
an  execution  or  other  mandate  against  the  person  to 
enforce  the  recovery  of  a  sum  of  money  less  than  five 
hundred  dollars.  This  would  cover  cases  where  it  had 
been  judicially  detarmined,  after  a  trial  or  hearing,  that 
the  plaintiff  in  the  execution  or  mandate  was  entitled  to 
the  recovery  and  was  in  a  position  to  enforce  such  a 
recovery  by  execution  or  other  similiar  mandate  against 
the  person.  We  cannot  admit  the  argument  of  the  court 
below,  that  an  order  of  arrest  "  is  a  mandate  to  enforce 
the  recovery  of  a  sum  of  money."  If  it  is,  we  submit  that 
it  is  in  a  "  very  inexact "  sense.  When  the  order  of  arrest 
is  issued,  it  cannot  be  known  whether  there  will  be  a 
recovery.  How  can  an  order  of  arrest  be  said  to  be 
for  the  recovery  of  money  when  that  recovery  is  un- 
certain ?  ....  It  is  evident  from  the  latter  part  of 
section  111,  that  it  was  not  intended  to  apply  to  orders  of 
arrest.  In  this  connection  we  call  particular  attention  to 
the  opinion  of  Justice  Corlett,  in  N.  Y.  C.  &  H.  R.  R.  R. 
Co.  V.  Shepherd,  10  N.  Y.  Civ.  Fro.  153.  .  .  .  Under 
Code  Civ.  Pro.  §  572,  prior  to  the  amendment  of  1883, 
the  plaintiff  did  not  have  the  absolute  right  to  imprison 
a  defendant    any    more    than    at    the     present    time. 
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The  section,  before  amendment,  provided  certain  safe- 
guards and  limits  for  the  benefit  of  the  debtor,  an  1  the 
amendments  simply  shorten  the  period  for  the  additional 
protection  of  a  defendant,  but  do  not  take  away  the 
"  absolute  right  to  imprison  "  for  a  certain  period.  The 
suggestion  that  a  prisoner  may  be  imprisoned  "  indefin- 
itely "  upon  an  order  of  arrest,  is  without  foundation.  A 
defendant  in  actual  custody  can  insist  on  a  speedy  trial, 
and  can  always  get  a  trial  in  the  city  and  county  of  New 
York  in  less  than  six  months.  Rule  36,  General  Rules  of 
Practice. 

Alexander  Blumensttel  {Blunienstiel  dc  H'lrsch,  attorneys), 
for  defendant-respondent. 

Daxfobth,  J. — The  record  shows  that  the  plaintiffs 
sued  to  recover  personal  property,  and  on  February  9, 
procured  the  defendant's  arrest  upon  the  ground  that  he 
had  concealed,  &c.,  a  part  of  the  chattels,  to  recover 
which  the  action  was  brought.  On  the  same  day  the 
defendant  gave  a  bond  for  the  jail  limits,  and  has  since 
been  confined  within  them.  It  may  be  inferred  that  the 
cause  is  at  issue,  but  it  has  not  been  tried,  nor  has  any  judg- 
ment gone  against  the  defendant  Upon  an  affidavit  sho"^- 
ing  his  arrest  and  continued  imprisonment,as  above  stated, 
the  defendant  procured  an  order  requiring  the  plaintiffs 
to  show  cause  why  he  should  not  be  discharged  from  the 
limits  and  "  from  arrest  herein,"  and  the  bond  given  by 
him  be  canceled  and  annulled-  The  motion  was  granted. 
Upon  appeal  to  the  general  term  the  decision  was  affirmed, 
and  the  plaintiffs  appeal  to  this  court 

The  defendant  justifies  the  order  of  the  court  below 
upon  the  sole  ground  that  under  the  order  of  arrest  his 
imprisoiiment  has  continued  six  months,  and  he  was 
therefore  entitled  to  a  discharge  under  the  provisions  of 
section  2,  chapter  672,  of  the  Laws  of  1886.  On  the  other 
hand  the  plaintiffs  contend  that  the  statute  applies  to  an 
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imprisonment  on  final  process  only.  We  are  of  that 
opinion.  The  general  title  of  the  act  of  1886  (supra)  is, 
"  An  act  to  amend  the  Code  of  Civil  Procedure,"  and  the 
particular  portion,,  on  the  interpretation  of  which  the 
defendant  relies,  is  the  amendment  of  section  111  of  the 
Code.  The  original  section  (111)  relates  to  the  "  support 
of  prisoners  in  Kings  county."  The  amendment  intro- 
duces new  matter,,  as  to  the  meaning  of  which  nothing  can 
be  gathered  from  the  context. 

It  declares  in  the  first  clause,  that  "  no  person  shall  be 
imprisoned  within  the  prison  walls  of  any  Jail,  for  a  longer 
period  than  three  months,  under  an  execution  or  any 
other  mandate  against  the  person  to  enforce  tlie  recovery 
of  a  cum  of  money  less  than  five  hundred  dollars  in 
amount,  or  under  a  commitment  upon  a  fine  for  contempt 
of  court  in  non-payment  of  alimony  or  counsel  fees  in  a 
divorce  case  where  the  amount  so  to  be  paid  is  less  than 
the  sum  of  $500,  and  where  the  amount  in  either  of  said 
cases  is  $500  or  over,  such  imprisonment  shall  not  con- 
tinue for  a  longer  imprisonment  than  six  months,"  and 
requires  the  discharge  of  such  person  at  the  exj)iration 
of  those  respective  periods.  Then  follow  these  words- : 
"]So  person  shall  be  imprisoned  within  the  jail  liberties 
of  any  jail  for  a  longer  period  than  six  months,  upon  any 
execution  or  other  mandate  against  the  person." 

These  sentences  are,  I  think,  to  be  read  together,  and, 
so  read,  admit  of  but  one  meaning,  viz. :  that  no  person 
whose  condition  answers  the  terms  referred  to  in  the  first 
clause,  shall  be  imprisoned  either  within  the  walls  of  a 
jail  or  within  the  jail  limits  for  a  time  exceeding  six 
months  ;  and,  if  the  racovery  for  the  enforcement  of  which 
the  execution  or  other  mandate  is  issued  or  the  amount 
required  to  be  paid  b}'  the  commitment  is  less  than  $500, 
then  this  imprisonment  within  the  prison  walls  shall  not 
exceed  three  months.  This  is  the  only  distinction  appli- 
cable under  the  first  clause,  where  the  debtor  is  in  close 
confinement)  while  under  the  second,  when,  as  to  the  walls 
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of  tlie  jail,  and  within  certain  limits  ho  is  at  large,  the 
amount  of  recovery  or  sum  to  be  paid  is  unimportant 
The  respondent  concedes  that  under  th3  first  sentence 
only  a  final  process  or  mandate  after  an  adjudication  fix- 
ing the  amount  due,  is  referred  to,  but  argues  that  the 
change  of  language  in  the  second  clause  or  sentence  indi- 
cates a  change  in  the  intention  of  the  legislature,  and  a 
design  to  make  it  more  extensive  in  its  application  than 
the  former ;  that,  although  the  first  included  only  final 
process  or  mandate,  the  second  is  of  wider  signification, 
and  includes  all  mandates  against  the  person,  and  so 
includes  simple  orders  of  arrest  issued  at  the  time  of  the 
commencement  of  the  action  and  before  any  recovery. 
This  would  require  us  to  hold  that  the  legislature 
intended  to  alter  the  description  of  the  process  by  virtue 
of  which  the  imprisonment  was  had,  rather  than  the 
description  of  the  place  of  imprisonment.  I  find  no  rea- 
son for  doing  this.  The  statute,  in  the  first  place,  charac- 
terizes the  process  as  an  **  execution  or  any  other  mandate 
against  the  person  to  enforce  the  recovery  of  a  sum  of 
money,"  and  in  the  next  sentence,  speaking  of  the  impris- 
onment in  a  different  place,  repeats  the  words  "  upon  any 
execution,  or  other  mandate  against  the  person,"  but 
does  not  again  use  the  descriptive  or  qualifying  words. 
This  may  have  been  to  avoid  the  repeated  use  of  the 
same  words.  They  are  to  be  implied,  for  the  statute  re- 
lates to  a  single  matter — the  relief  of  the  imprisoned 
debtor — and  this  would  be  greatly  impeded  if  a  different 
meaning  can  be  given  to  the  second  phrase. 

According  to  the  respondent,  the  first  clause  includes 
only  final  process  or  executions  to  enforce  recoveries. 
It,  therefore,  does  not  include  mesne  process.  The  second, 
he  says,  includes  Trwsne  process  or  orders  of  arrest.  It 
would  follow  that  a  debtor  arrested  on  such  process,  but 
unable  to  procure  bail  for  the  limits,  could  not  be  dis- 
charged, because  confined  within  the  walls ;  while  one 
arrested  in  the   same  manner,  and  already  outside  the 
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walls,  though  -within  the  limits,  could  ba  -wholly  liberated. 
That  would  seem  to  be  an  absurd  conclusion,  and  not  to 
be  adopted  unless  necssary  to  give  meaning  to  the  act. 
This  is  avoided  by  construing  the  second  clause  with 
reference  to  the  first,  and  the  true  meaning  is  that  which 
we  have  above  ascribed  to  it. 

The  general  object  of  the  act  in  question  (Code,  §  111  ; 
Chap.  672,  Laws  of  1886),  is  to  limit  the  time  of  impris- 
onment under  process  issued  against  any  person  after  the 
sum  due  him  had  been  adjudged,  whether  the  imprison- 
ment was  within  the  walls  of  a  jail,  or  within  its  liberties. 
If  confined  within  the  walls,  the  amount  of  the  recovery, 
or  the  sum  to  be  paid  by  the  imprisoned  person,  deter- 
mines whether  the  imprisonment  shall  end  at  the  expira- 
tion of  three  months  or  at  the  expiration  of  six  months. 
But  if  he  has  been  admitted  to  the  jail  liberties  there  is 
no  such  qualification,  and  the  six  months  period  applies 
to  all  cases  within  the  act. 

The  defendant  is  not  an  imprisoned  debtor  within  the 
act.  No  execution  or  other  mandate  has  been  issued 
against  him  to  enforce  the  recovery  of  a  sum  of  money. 
No  recovery  has  been  had  against  him,  nor  has  he  been 
ordered  to  pay  any  money.  We  think,  therefore,  his  dis- 
charge was  improperly  allowed.  The  order  was  appeala- 
ble. It  deprived  plaintiffs  of  a  remedy  given  by  statute, 
which  they  might  retain  until  the  prisoner  was  discharged 
according  to  law. 

The  order  of  the  general  term  and  special  term  should 
therefore  be  reversed,  and  the  motion  to  discharge  the 
defendant  and  cancel  the  bond  given  by  him  for  the  lib- 
erties of  the  jail  denied,  with  costs  in  all  courts. 

All  concurred. 
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CARSWELL,  Respondent,  v.  ALDEN,  Appellant. 

New   York   Court  of  Co3oion  Pleas,  General  Teem, 
March,  1387. 

§  1723. 

Replevin — THtle  of  third  person  as  defense  in  justices  court  in  action 
to  recover  chattel — Judgment  in  another  action  as  evidence. 

In  an  action  brought  in  a  district  court  in  the  city  of  New  York,  to 
recover  the  ijossession  of  a  chattel,  the  defendant  cannot  avail 
himself  of  the  fact  that  a  third  person  is  entitled  to  the  chattel, 
without  connecting  himself  with  the  latter's  title.  Section  1723 
of  the  Code  of  Civil  Procedure  does  not  apply  to  district  courts. 

A  judgment  recovered  against  the  plaintiff  in  an  action  by  a  third 
party,  is  not  evidence  of  any  matters  which  were  decided  thereby. 

(Decided  March  7,  1887.) 

Appeal  by  defendant  from  a  judgment  of  the  district 
court  of  the  city  of  New  York  in  favor  of  the  plaintiff. 

This  action  was  brought  to  recover  the  possession  of 
certain  chattels,  or  their  value.  The  complaint  set  out 
that  the  chattels  were  put  in  the  possession  of  the  defend- 
ant, to  be  returned  on  demand  ;  and  that  the  defendant 
refused  to  deliver  when  demand  was  duly  made  therefor. 
The  answer  alleged  that  the  property  was  in  the  posses- 
sion of  one  William  H.  Alden,  .Jr.,  who  was  entitled  to 
possession  by  virtue  of  a  specific  right  of  property  or  lien 
under  the  statute  for  board  due  him,  and  also  by  virtue 
of  an  agreement  with  the  plaintiff.  On  the  trial,  the 
defendant  offered  in  evidence,  for  the  purpose  of  showing 
that  the  plaintiff  was  indebted  to  said  Alden  for  board, 
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a  judgment  recovered  in  an  action  brought  by  him  against 
plaintiff;  and  it  was  admitted  in  evidence.  Tlie  court 
held  that  the  chattels  were  in  the  possession  of  the 
defendant,  and  that  she  unlawfully  detained  them,  and 
rendered  judgment  in  favor  of  the  plaintiff  for  the  return 
thereof,  with  damages  and  costs. 

Charles  H.  Lovett,  for  defendant-appellant. 

C.  H.  Machin,  for  plaintiff  respondent. 

It  is  not  a  defense  to  this  action  that  a  third  person 
had  a  lien  on  the  goods.  Defendant  in  replevin  may  show 
title  in  a  third  parson,  but  that  cannot  be  done  by 
attempting  to  prove  that  a  third  person  had  a  lien  on  the 

chattels.     Stowell  v.  Otis,  71  N.  T.  36 Where 

a  person  had  a  lien  upon  sheep  for  their  keeping,  — HeM^ 
that  it  would  not  bar  an  action  of  trespass  or  replevin 
by  the  owner  against  a  third  person.  Neff  v.  Thompson, 
8  Barb.  213.  "  The  property,  whether  in  the  defendant 
or  a  third  person  sufficient  to  sustain  a  defense,  must  be 
such  as  goes  to  destroy  the  interest  of  the  plaintiff,  which, 
if  existing,  would  sustain  the  action."  Justice  Nelson, 
in  Rogers  v.  Arnold,  12  Wend.  30. 

Per  Curiam. — Section  1723,  upon  which  the  defendant 
relies,  is  not  made  applicable  to  courts  of  justices  of  the 
peace,  or  to  district  courts  of  the  city  of  New  York.  The 
defendant  was  not,  therefore,  in  a  position  to  avail  herself 
of  the  sale  of  the  lien,  which  it  is  said  that  William  H. 
Alden,  Jr.,  claimed  upon  the  chattels  that  are  the  sub- 
ject of  the  controversy"  (Stowell  v.  Otis,  71  N.  Y.  3J). 

The  judgment  in  the  action  brought  by  William  H. 
Alden,  Jr.,  against  the  plaintiff  was  not  evidence  in  this 
action  of  any  matter  that  mi^ht  have  been  decided  in  that 
action.  Though  the  evidence  would  have  warranted  a 
judgment  against  the  plaintiff  upon  the  ground  that  the 
goods  were  not  detained  from  her  by  the  defendant,  there 
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is  nevertheless  sufficient  evidence  to  support  the  judgment 
in  the  plaintiffs  favor. 
Judgment  affirmed. 


McROBERTS  v.  POOLEY,    Impleaded,  etc. 

SUPEMOR  GOUBT  OF  BUFFALO,  SPECIAL    TeBM,  ApBIL,  1887. 

§§  1632. 

Foreclosure — Surplus  to  be  paid  into  court — Effect  of  referee's  report. 

Where,  in  proceedings  for  the  distribution  of  surplus  moneys 
arising  on  a  foreclosure  sale,  it  was  sought  to  have  the  claim  of  a 
second  mortgagee  who  asked  that  the  surplus  be  applied  ujjon 
his  mortgage,  reduced  by  the  amount  of  an  uncollected  policy  of 
fire  insurance  ui^nn  buildings  on  the  mortgaged  premises  which 
had  been  burned,  on  the  ground  that  said  jjolicy,  if  uncollectible, 
was  so  because  the  mortgagee  had  failed  to  file  due  proof  of  loss  ; 
and  the  referee  before  whom  the  proceedings  were  pending,  found 
that  said  policy  could  not  be  ccnsiuered  until  it  had  been  i)aid  to 
the  mortgagee,  and  the  referee's  report  was  duly  confirmed  and 
the  surjilus  paid  to  the  mortgagee,  and  no  appeal  taken, — Hel  ,  that 
the  determination  in  the  surplus  money  jjroceedings  was  res 
adjudicata  as  to  the  amount  to  be  credited  upon  the  mortgage, 
unless  it  was  shown  that  j^ayments  had  been  made  since  such 
report,  or  that  there  had  been  a  realization  upon  the  policy  of  in- 
surance, P,  '^,  *j  and  the  question  of  laches  in  filing  proof  of  loss 
could  not  again  be  litigated  between  the  same  parties.  [S,  ^,  i"] 

All  surjjlus  moneys  arising  from  the  sale  of  real  property  under 
decree  of  foreclosure  and  sale  must  be  paid  into  court  for  the  use 
of  the  persons  entitled  ;  and  the  subsequent  jiractice  with  respect 
to  their  disposition  is  regulated  by  rules  61  to  64  of  the  general 
rules  of  practice,   [i] 

In  a  proceeding  for  the  disposition  of  surplus  moneys  arising  upon 
a  forecloBure  sale,  a  referee  appointed  pursuant  to  the  general 
rules  of  practice  to  ascertain  and  rejjort  the  amount  due  to  the 
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claimant  or  any  other  person  who  has  a  lien  upon  such  surplus 
moneys,  and  to  ascertain  and  determine  the  priorities  of  such 
liens  thereon,  may  examine  every  question  tending  to  show  the 
equities  of  the  claimants  ;  \--^]  and  his  determination  therein 
concludes  the  parties  as  to  any  question  litigated  before  him.    [^, 

Haisted  v.  Halsted  (55  N.  Y.  M2)  ;[=]  Tator  v.  Adams  (20  Hun,  131); 
[3]  Berger  v.  Schnecker  (21  Alb.  Laic  Journal,  54)  ;  f^J  Rogers  v. 
Ivers  (23  Hun,  424)  ;[^]  Bergen  v.  Carman  (79  KV.  146);  [*]  fol- 
lowed. 

The  report  of  a  referee  in  proceedings  for  the  distribution  of  the 
surplus  arising  on  a  sale  in  an  action  for  the  foreclosure  of  a 
mortgage, upon  confirmation  by  the  court  becomes  a  valid  binding 
judgment  from  which  either  party  may.  ii  seems,  appeal,  and 
which  concludes  the  parties.  ['^] 

Leavitt  v.  Wulcott  (95  JV.  V.  212).  followed  ;  [6]  CampbeU  v.  Con- 
salus  (25  Id.  613).  distinguished.  [8J 

{Decided  April,  1887.) 

Action  to  charge  the  defendants  as  mortgagors  with 
personal  liability  for  deficiency  upon  a  mortgage  exe- 
cuted by  them  upon  property  in  the  city  of  Buffalo. 

The  opinion  states  the  facts. 

Addbert  3Ioot,  for  plaintiff. 

Chas.  A.  Pooley,  for  defendant. 

Hatch,  J. — The  plaintiff  seeks  in  this  action  to  charge 
the  defendants  with  a  personal  liability  for  the  deficiency 
due  upon  a  certain  mortgage  executed  by  the  defendants 
upon  certain  property  situate  in  the  city  of  Buffalo.  A 
blanket  mortgage  was  given  by  defendants  as  collateral 
security  for  advances  of  money,  notes,  drafts,  etc.,  which 
the  plaintiff  might  hold  of  the  defendants,  who  were 
doing  business  under  the  firm  name  of  Pooley,  Rhine- 
hardt  &  Company.  Subsequent  to  the  giving  of  the 
mortgage,  and  after  considerable  dealing  between  the 
plaintiff  and   defendants,   the  buildings  covered  by  the 
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mortgage  were  burned.  At  the  time  of  the  fire,  the  firm 
held  two  policies  of  insurance  in  the  Lycoming  Insurance 
Company,  a  foreign  corporation,  payable  to  the  plaintiff 
as  Lis  interest  might  appear.  After  the  fire,  one  of  the 
policies  was  paid  ;  the  other,  being  for  the  sum  of  $1,500, 
remained  unpaid.  An  action  was  brought  upon  the  last- 
named  policy  in  the  supreme  court.  A  defense  was  inter- 
posed by  the  company  that  the  proofs  of  loss  had  not 
been  made  within  the  time  required  by  the  policy,  which 
relieve!  the  company  from  liability.  This  action  has 
never  been  tried. 

There  was  upon  the  premises  covered  by  the  blanket 
mortgage  a  prior  mortgage  which  was  foreclosed.  Upon 
sale  a  surplus  was  realized,  which  at  time  of  surplus 
money  proceedings  amounted  to  the  sum  of  S3,663.47,  in 
th^  hands  of  the  treasurer  of  Erie  county.  Subsequently, 
proceedings  were  taken  by  the  plaintiff  to  have  said  sur- 
plus applied  upon  his  mortgage  There  were  various 
other  claimants  and  creditors  of  said  firm  for  said 
surplus.  Upon  proper  notice  to  parties  interested,  the 
court  referred  the  matter  to  John  C.  Graves  "  to  ascertain 
and  report  the  amount  due  plaintiff,  or  to  any  other 
person,  which  is  a  lien  upon  the  surplus  moneys  in  this 
action  and  as  to  the  priority  of  the  several  liens  thereon." 
The  parties  who  defend  this  action  were  parties  to  tliat 
proceeding,  appeared  upon  the  order  of  reference,  before 
the  referee,  and  contested  the  amount  due  the  plaintiff 
upon  his  mortgage.  The  only  matter  important  in  this 
action  relates  to  the  policy  of  insurance  remaining 
unpaid.  Upon  the  hearing  before  the  referee  it  was 
alleged,  and  much  testimony  was  taken  to  show  ujDon  the 
one  side  that  the  plaintiff  had  lost  the  amount  of  said 
policy  by  reason  of  laches  in  filing  proofs  of  loss,  and  that 
consequently  he  chould  be  charged  with  the  amount  of 
the  same.  Upon  the  other  side,  evidence  was  given  tend- 
ing to  show  that  the  failure  to  file  proofs  of  loss  was  due 
to  an  arrangement  with  the  general  agent  of  the  company. 
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who  proposed  to  adjust  the  loss  without  the  necessity  of 
proofs ;  that,  failing  to  reach  an  agreement,  the  said  action 
upon  the  policy  was  commenced,  which  was,  at  the  time 
of  hearing,  then  ut  issue  untried.  The  proofs  having  been 
given,  the  matter  was  submitted  to  the  referee,  who  found 
that  the  mortgage  was  a  subsisting  lien  to  the  extent  of 
$6,6^9.91,  which  included  the  amount  unpaid  upon  the 
contested  policy.  Upon  that  subject  the  referee  ..finds  as 
f  jUows:  "  but  is  not  bound  to  consider  the  other  policy  in 
suit  until  it  is  paid  to  him."  Upon  the  referee's  findings 
and  report  a  motion  was  made  to  confirm  the  same,  which 
was  granted  by  the  court,  and  an  order  entered  directivjg 
the  payment  of  the  whole  surplus  to  the  plaintifi".  No 
appeal  was  ever  taken  from  such  determination.  After 
applying  said  surplus  and  other  sums  upon  the  mortgpjge, 
there  still  remains  due  and  unpaid  thereon  the  sum  of 
about  $1,906.38,  for  which  the  plaintiff  brings  this  action. 
All  defendants  have  made  default  except  William  Pooley 
and  Mary  A.  Pooley. 

The  claims  made  here  are,  substantially,  by  the 
plaintiff,  that  the  litigation  before  the  referee  in  the 
surplus  money  proceedings,  his  report  and  its  confirma- 
ijion  by  the  court,  is  res  adjudicata  as  to  the  amount  unpaid 
upon  the  mortgage,  unless  the  defendants  are  able 
to  show  payment  since  or  that  a  realization  has  been 
had  of  the  amount  due  upon  the  said  policy  in  suit ; 
by  the  defendants,  that  the  hearing  before  the  ref- 
eree was  simply  to  find  out  who  was  entitled  to  the 
surplus  moneys,  and  that,  when  the  referee  found  that 
there  was  a  sum  due  upon  plaintiff's  mortgage  sufficient 
to  exhaust  said  surplus,  his  duties  ended ;  that  there  was 
such  sum  d,ue  without  reference  to  whether  he  was 
charged  with  the  amount  of  said  policy ;  that,  con- 
sequently, the  inquiry  was  collateral  and  not  binding  on 
either  party  ;  and  that  they  now  have  the  right  to  litigate 
the  question  as  to  plaintiff's  laohes  in  failing  to  collect 
said  policy,  in  this  action. 
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[1]         Section  1633  of  the  Code  of  Procedure  requires  that 

all  surplus  moneys  arising  upon  a  sale  must  be  paid 
into  court  for  the  use  of  the  persons  ontitlod.  Ths  prac- 
tice with  respect  to  their  subsequent  disposition,  in  the 
event  there  are  claimants,  is  regulated  by  Suprame  Court 
Bules  61-64,  which  provide,  among  oth :;r  things,  that  the 
claimants  for  the  surplus  must  file  with  the  clerk  where 
the  report  of  sale  is  filed,  a  notice  stating  that  he  is  enti- 
tled to  the  same  or  a  part  thereof,  etc.,  and  he  thereupon 
becomes  entitled  to  an  order  of  reference.  All  persons 
who  appeared  in  the  cause,  and  all  persons  appearing 
upon  the  official  search  to  have  an  unsatisfied  lien,  must 
under  the  direction  of  the  court  have  notice  of  the  pro- 
ceeding. The  referee  in  such  a  case  is  "  to  ascsrtaiu  and 
report  the  amount  due  to  him  (claimant)  or  to  any  other 
person,  which  is  a  lien  upon  such  surplus  moneys,  and  to 

ascertain  the  priorities  of  the  several  liens  thereon." 
[']        In   Halsted  v.  Halsted  (55  K  Y.  412-445),  it  was 

held  that  upon  such  a  reference,  the  referee  has  the 
power  to  determine  the  validity  and  amount  due   upon 

any  claimed  lien. 
[']         In  Taitor  v.  Adams  (20  Hun,  131),  the  court  say : 

"  Although  there  had  previously  been  some  doubt  as 
to  the  power  of  referees  in  proceedings  to  distribute 
surplus  moneys,  the  decision  in  Berger  r.  Snedeker,  21 
Alb.  Law  Journal,  53,  has  settled  the  matter.  It  is  held, 
and  wisely  held  in  that  case,  that  a  question  of  fraud 
may  be  investigated  before  the  refaree,  and  it  follows  by 
analogy,  that  every  question  may  be  examined  tending  to 
show  the  equities  of  the  claimants  (Rogers  v.  Ivers,  23 

Him,  424-426). 
[*]         In  Berger  v.  Carman  (79  N.  Y.  143),  the  court  say : 

"Ti'e  think  that  the  referee,  by  virtue  of  the  order  to 
ascertain  and  report  the  liens  and  their  priorities  in 
reference  to  the  surplus  moneys,  had  authority  to  inquire 
as  to  the  validity  of  the  conveyances.  .  .  .  The  object 
of  the  reference  was  to  ascertain  to  whom  the  surplus 
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moneys  belonged  ;  and  this  opens  a  door  to  an  inquiry  as 
to  the  character  of  all  liens  which  may  be  presented." 
["]  It  is  thus  seen  that   the  power  of  the  referee  is 

ample  to  determine  all  the  questions  which  were  liti- 
gated in  the  proceedings  before  liim.  While  there  were 
no  formal  plaadings  in  the  proceeding  before  the  referee, 
yet,  it  logically  follows  that  the  issue  between  the  parties 
is  as  broad  as  the  proof  given  upon  any  matter  which  was 
competent  or  material  for  him  to  determine.  With  respect 
to  the  policy  of  insurance,  the  issue  squarely  tendered 
was  that  the  plaintiff  was  equitably  chargeable  with 
its  amount,  and  to  that  extent  reduced  the  claim  he  was 
endeavoring  to  establish.  This  was  as  material  a  matter 
to  be  determined  as  that  of  any  other  claim  set  up  against 
the  plaintiff.  To  establish  the  amount  due  upon  the 
mortgage  it  became  necessary  to  determine  it.  Having 
the  power  and  being  compelled  to  act  upon  the  issue  ten- 
dered by  these  defendants,  can  it  be  said  that  it  amounted 
to  nothing,  and  was  in  no  sense  binding  upon  either  party  ? 
True,  the  whole  amount  of  the  mortgage  was  more  than 
enough  to  exhaust  the  whole  surplus  if  it  was  determined 
that  the  amount  it  called  for  was  still  a  lien.  Upon  that 
point  there  was  a  severe  contest,  not  only  as  to  the  policy, 
but  as  to  other  matters.  To  the  claim  made  that  the 
referee  had  power  only  ^to  determine  the  amount  due 
upon  the  mortgage  to  the  extent  of  the  surplus,  I  cannot 
assent.  Such  limitation  is  not  placed  upon  the  referee  ;  he 
is  to  report  the  amount  due  which  is  a  lien,not  an  amount 
due  sufficient  to  exhaust  the  surplus  ;  he  was  to  adjust 
the  equities  between  the  parties  ;  they  were  all  before 
him ;  they  litigated  the  question ;  they  compelled  the 
referee  to  decide  ;  he  had  the  power  and  did  determine. 
Under  well-settled  authority  a  party  cannot  present  an 
issue  to  a  court  for  determination,  and  when  the  decision 
is  adverse,  refuse  to  recognize  it ;  if  aggrieved,  he  has  his 
remedy  by  appeal,  but  he  cannot  again  litigate  the  same 
question  in  another  action. 
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[M  In  Leavitt  V.  Wolcott  (95  N.  Y.  212),  the  court  say : 
"  It  is  well  settled  that  as  to  all  matters  either  of  fact 
or  law  which  legally  might  have  been,  and  actually 
were  litigated  in  an  action  or  special  proceediruj,  between 
the  same  parties,  in  a  court  of  competent  jurisdiction,  the 
judgment  rendered  therein  is  binding  and  conclusive  in 
all  subsequent  litigations  bet  .  een  such  parties  or  their 
privies"  (Pray  r.  Hegeman,  98  N.  Y.  351-358 ;  Jordon  v. 
Van  Epps,  85  Id.  427 ;  Blair  v.  Bartlett,  75  LI  150).* 
I/]  The  report  of  the  referee  was  confirmed  by  the  court. 
It  then  bacame  a  valid  binding  judgment,  from  which 
either  party  could  have  appealed  to  the  court  of 
appeals.  It  was  acted  upon,  and  the  money  paid  over  in 
accordance  with  its  terms.  Such  a  judgment  is  a  formal, 
solemn  adjudication  which  concludes  the  parties. 

The  cases  cited  by  defendants'  counsel  are  not  in  con- 
flict with  the  views  here  expressed. 
["]  In  Campbell  v.  Consalus  (25  N.  Y.  613),  the  action 

which  was  first  brought  was  to  set  aside  a  mortgage 
and  judgments  alleging  that  they  had  been  fullj'  paid. 
The  relief  asked  for  was  a  judgment  that  the  mortgage  and 
judgment  be  canceled.  There  was  no  offer  in  the  com- 
plaint to  pay  or  redeem  should  an  amount  be  found  due. 
The  issue  presented  by  the  answer  was  the  sole  question 
of  payment.  No  affirmative  relief  was  asked  (as  might 
have  been)  that  the  court  should  determine  the  amount 
due  upon  the  mortgage  and  judgments  and  adjudge  them 
to  be  liens  to  the  extent  of  the  sum  due  ;  consequently  the 
only  judgment  which  the  court  had  the  power  to  render 
was  to  declare  the  mortgage  and  judgments  paid,  and 
direct  their  cancellation  or  dismiss  the  complaint.  In 
determining  the  question,  the  amount  due  was  entirely 
immaterial;  if  (as  was  found)  something  was  due,  the  only 
judgment  which  the  court  had  the  power  to  render,  and 

*  The  distinction  between  res  ac^judicnta  and  stare  decisis  is  stated 
in  More  v.  City  of  Albany,  98  K.  Y.  396,  410. 
Vol.  Xn— 10* 
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which  it  did  render,  was  that  the  complaint  be  dismissed. 
True,  they  took  and  stated  an  account,  but  that  became 
necessary  in  order  to  determine  whether  anything  was 
due  upon  the  mortgage  and  judgments,  not  the  amount 
due. 

Had  the  pleadings  raised  that  issue  and  asked,  on  the 
one  hand,  that  if  any  amount  should  be  found  due,  the 
plaintiff  would  pay,  and,  on  the  other,  tliat  the  amount 
found  due  should  be  declared  a  subsisting  lien  upon  the 
premises  covered  by  the  mortgage  and  judgments,  then 
the  judgment  would  have  been  conclusive,  and  tbo  court 
so  say  {Id.  616).  That  is  not  this  case.  Here  the  ques- 
tion was  embraced  within  the  proof  which  furnished  the 
issue,  declared  what  it  was.  In  various  ways  the  whole 
amount  due  upon  the  mortgage  was  contested,  and  the 

referee  was  bound  to  pass  upon  the  issues  thus  raised. 
[®]       Suppose  all  the  questions  had  been  decided  adversely 

to  the  plaintifi  here,  and  the  surplus  awarded  to 
other  claimants.  Is  there  any  doubt  but  such  a  "finding 
ani  report  of  th-i  referee,  subsequently  confirmed  by 
the  court,  would  present  an  effectual  barrier  to  the  plaint- 
iff's enforcing  his  mortgage  against  any  individual  a  party 
to  it  ?  If  he  would  be  bound  (as  it  seems  clear  he  would), 
what  rule  in  law  or  equity  can  ba  invoked  to  say  that  his 
adversary  shall  not  equally  be  boxind?  If  it  is  a  judg- 
ment at  all,  it  must  affect  both,  and  being  a  judgment,  is 
conclusive. 

I  have  examined  the  other  cases  cited  by  defendant, 
but  they  do  not  modify  or  change  tliis  rule. 
['"]  It  follows  from  the  reasons  above  assigned  that  the 
defendants  in  this  case  cannot  go  behind  the  findings 
of  the  referee.  They  are  at  liberty  to  show  any 
subsequent  change,  that  the  amount  due  upon  the  mort- 
gage has  been  paid,  or  that  the  defendant  has,  by  subse- 
quent neglect,  precluded  a  recovery  upon  the  policy,  or 
that  he  has  been  paid  the  samj.  But  we  must  regard  the 
position  of  the  parties  at  the  time  when  the  referee  ren- 
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dered  this  rej»orfc  as  finally  settled  and  determined 
in  accordance  therewith,  upon  the  confiroiation  of  the 
same  by  the  court 


HANLET,  Respondent,  v.  BRENNAN,  Appellant. 
dry  CoDBT  of  New  York,  Genebal  Term,  April,  1887. 

§§  426,  42a 

fhtardian  ad  litem — AppointmetU  <y,  /or  insane  person. 

Where  a  person  who  is  of  full  age  becomes  insane  daring  the  pea- 
ilency  of  aa  action  agaiast  him  the  court  maj  appoint  a  guardian 
to  appear  and  defend  the  action  for  him,  although  he  has  not  been 
judicially  declared  insane  in  proceedings  instituted  for  that  pur- 
pose, and  no  -committee  of  his  person  or  estate  has  been  ap> 
pointed. 

Where  a  guardian  was  appointed  lor  the  defendant  in  an  action  to 
ai)pear  therein  and  defend  it  for  him,  on  the  apphcation  of  the 
jdaintiff,  on  the  ground  that  such  defendant  had,  since  the  com- 
mencement of  the  action,  became  insane,  and  his  attorney  refused 
to  apply  for  the  appointment  of  such  a  guardian,  and  it  nppeared 
that  no  proceedings  had  been  taken  to  have  him  judicially  de- 
clared incompetent,  and  to  have  a  committee  of  his  person  or 
estate  appointed, — Hekl,  that,  on  appeal,  the  court  had  power  to 
ai)point  such  guardian,  and  no  injustice  was  done  thereby. 

Legal  liabilities  may  be  enforced  against  lunatics,  whether  their 
mental  incapacity  has  been  declared  or  not,  and  they  may  be 
sued  precisely  as  though  they  were  sane. 

{DecUetl  April  22,  1887.) 

Appeal  from  an  order  of  Mr.  Justice  Hyatt  appointing 
a  guardian  ad  lUem  for  the  defendant. 

The  action  was  brought  to  recover  upon  a  promissory 
note  alleged  to  have  been  made  by  the  defendant.  The 
summons  and  complaint  were  personally  served  on  the 
defendant,  who  duly  appeared  and  answered  by  his  attor- 
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neys.  The  cause  was  tried  before  the  court  and  a  jury,  and 
a  verdict  rendered  in  favor  of  the  plaintiff  by  direction  of 
the  court.  Judgmsnt  was  thereafter  entered  thereon,  which 
was  reversed  on  appeal  and  a  new  trial  ordered.  There- 
after the  plaintiff  applied  for  an  order  restoring  the  case 
to  the  general  calendar  of  the  court,  and  the  defendant's 
attorney  appeared  and  opposed  the  motion,  showing  that 
the  defendant  had,  since  the  trial  of  the  action,  become  in- 
sane and  was  unable  to  manage  his  affairs.  Plaintiff  there- 
upon demanded  that  the  defendant's  attorneys  apply  for 
the  appointment  of  a  guardian  ad  litem  for  the  defendant, 
which  they  refused  to  do. 

Thereafter  the  plaintiff  applied  to  the  court  at  cham- 
bers by  petition,  upon  notice  to  the  defendant's  attorneys, 
for  the  appointment  of  some  suitable  person  to  protect 
the  defendant's  interests,  and  the  order  appealed  from  was 
made,  and  the  defendant's  attorneys  served  notice  of  ap- 
peal therefrom. 

Hyland  &  Zahrlskie,  for  defendant-appellant. 

As  the  defendant  has  not  been  judically  declared  in- 
sane, this  motion  cannot  be  made  under  the  Code,  but 
plaintiff  must  proceed  under  Coda  Civ.  Pro.  §§  2320- 
2344  to  have  a  committee  appointed  of  the  defendant.  .  . 

The  words  "judically  declared  to  be  incompetent," 
<fec.,  in  Code  Civ.  Pro.  §  426,  and  the  words  in  the  same  sec- 
tion "for  whom  a  committee  has  been  appointed,"  and 
the  words  "  to  conduct  the  defense,  &c.,  to  the  exclusion 
of  the  committee,"  in  section  42S,  show  conclusively  that 
the  present  motion  can  be  made  only  when  proceedings 
have  been  taken  under  sectic  ns  2320-2344  of  the  Code,  in- 
cluding the  appointing  of  a  committee.  The  granting  of 
this  motion  is  really  giving  the  plaintiff  a  judgment  by 
default,  is  depriving  defendant  of  a  chance  to  interpose 
his  defense,  and  is  taking  defendant's  property  without 
due  process  of  law.  The  statement  in  the  opinion  that 
sections  426  and  428  of  the  Code  have  no  application,  is 
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clearly  wrong.  If  they  have  no  application,  then  plaintiff 
certainly  has  no  standing  in  court  on  this  motion,  for  if  he 
c^oes  not  move  under  section  428,  then  there  is  no  authori- 
ty at  all  in  law  for  the  granting  of  his  motion.  Tha  casas 
cited  in  the  opinion  are  all  prior  to  the  Code.  .  .  Section 
428  is  new,  consequently  all  the  authorities  cited  by  re- 
spondent on  the  question  of  guardianship  do  not  and  can- 
not apply.  The  other  authorities  as  to  whether  courts 
can  or  cannot  proceed  against  a  lunatic  not  judically 
declared  insane,  have  no  application  to  the  questions  to 
be  determined  on  this  appeal.  If  the  order  is  unneces- 
sary, the  motion  should  have  been  denied  on  that  ground 
alone  and  defendant's  rights  should  not  have  been  jeopard- 
ized by  placing  his  defense  in  the  hands  of  a  third  party, 
a  stranger  to  the  facts  and  to  the  parties,  to  say  nothing 
about  the  extra  expense  it  puts  him  to. 

Charles  De  Hart  Broiwi\  for  plaintiff-respondent 
This  court  has  jurisdiction  over  defendant.  Defendant's 
argument  that  this  court  has  no  jurisdiction  is  based 
upon  the  theory  that  an  action  cannot  be  maintained 
against  a  lunatic.  This  is  entirely  erroneous,  for  it  is  well 
settled  that  lunatics  may  be  sued  precisely  as  though  they 
were  sane.  Legal  liabilities  may  be  enforced  against  luna- 
tics and  idiots,  whether  the  mental  incompetency  has 
been  judicially  declared  or  not.  Sanford  v.  Sanford,  62 
N.  Y.  553  ;  Brown  v.  Nichols,  9  AfA  Pr.  N.  S.  1,  15 ; 
Ordronaux,  p.  288.  Institution  of  legal  proceedings  against 
lunatics  is  not  inhibited.  They  may  be  sued  and  actions 
may  be  maintained  against  them.  Prentiss  v.  Cornell,  31 
Hun,  167  ;  Clarke  v.  Dunham,  4  Denio,  262. 

Further  than  this,  it  has  been  held  that  personal  ser- 
vice of  the  summons  on  a  lunatic  who  has  not  been  judici- 
ally so  declared,  gives  the  court  full  jurisdiction,  and  that 
a  judgment  obtained  after  such  service  is  not  even  erro- 
neous. Prentiss  v.  Cornell,  31  Zfw;?,  167  ;  Robertson  v. 
Ijain,  19  Wend.  649.    Defendant's  point  that  the  Code 
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(§§  2320  et  seg-.,  and  §  ■428),  confines  the  jurisdiction  over 
lunatics  to  the  supreme  court,  is  without  merit.  The  sec- 
tions of  the  Code  referred  to  govern  proceedings  for  the 
appointment  of  a  committee  of  the  person  and  estate. 
This  is  no  such  application.  Section  428  is  limited  by  its 
very  terms  to  cases  where  a  committee  has  been  appointed. 
The  sections  of  the  Code  above  referred  to  do  not  apply 
to  an  application  such  as  the  one  at  bar.  Eunberg  v. 
Johnson,  11  N.  Y.  Civ.  Pro.  283.  Plaintiffs  practice  was 
proper  in  applying  for  the  appointment  of  a  guardian  rtd 
litem  upon  the  failure  of  defendant's  attorneys  so  to  do. 
The  practice  in  cases  like  the  present  has  be3n  established 
by  the  following  authorities  :  The  proper  course  is  to 
have  a  guardian  appointed.  Wilson  v.  Grace,  14  Vesey, 
Jr.  {Eng.  Chy.)  172.  Where  no  committee  had  been  ap- 
pointed, a  person  of  unsound  mind,  before  tJie  Code,  de- 
fended by  guardian  ad  litem.  Heller t?.  Heller,  6  How.  Pr. 
194, 195.  The  applic3ti(m  should  be  made  by  plaintiff  if 
the  lunatic's  friends  do  not  move.  1  Dan.  Ch.  Pr.  177. 
If  a  person  who  is  in  the  condition  of  an  idiot  or  lunatic, 
though  not  found  such  by  an  inquisition,  is  made  a  de- 
fendant, the  court,  upon  information  of  his  incapacitv, 
will  direct  a  guardian  to  be  appointed.  Shelf  or  d  on  Lunacy, 
425.  If  it  happens  that  the  idiot  or  lunatic  has  no  com- 
mittee, or  the  committee  has  an  interest  opposite  to  that 
of  the  idiot  or  lunatic,  an  order  may  be  obtained,  on  affi- 
davit of  defendant's  incompetency^  appointing  another 
person  as  guardian  for  the  purpose  of  defending  the  suit. 

1  Barh.  Ch.  Pr.  86.  In  Faulkner  v.  McClure  (18  Johns. 
134),  the  court  say  that  they  have  no  settled  rule  of  prac- 
tice in  cases  like  the  present,  and  approve  the  same 
practice  which  plaintiff  has  followed  here. 

Defendant's  criticism  that  cases  cited  by  plaintiff  are 
not  now  authority,  having  been  decided  before  the  Code, 
is  unsound.  Sections  2320  et  seq.  are  found  in  great  part 
in  Edm.  Statutes,  929  et  seq.  (see  Bliss  Code).     SubdiWsion 

2  of  section  426,  is  found  in  the  old  Code,  §  134,  subd.  3. 
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McAdam,  Ch.  J. — The  court  below,  on  the  application 
of  the  plaintiff,  appointed  a  guardian  for  the  defendant,  to 
appear  and  defend  the  action  for  him*  The  defendant  is 
non  compos  mentis,  but  of  full  age,  not  an  idiot  from  nativ- 
ity, has  not  been  judicially  declared  insane  in  proceedings 
instituted  for  that  purpose,  and  no  committee  of  his  per- 
son or  estate  has  as  yet  been  appointed. 

The  question  presented  is  whether  the  court  below  had 
power  to  make  such  an  order.  We  do  not  find  any  express 
provision  of  the  Code  especially  applicable  to  such  a  case  ; 
but  we  do  find  authorities  which  assert  the  existence  of 
the  power  and  approve  of  its  exercise. 

The  court  has  jurisdiction  of  the  subject  matter  of  the 
action,  and  acquired  jurisdiction  over  the  person  of  the 
defendant  by  the  personal  service  of  process  upon  him 
(Prentiss  v.  Cornell,  31  Hrni^  167 ;  Robertson  v.  Lain,  19 
Wend.  649;  Bayard  v.  Scanlon,  1  City  Cl.  R.  487).  The 
insanity  of  the  defendant  does  not  prevent  this  jurisdiction 
from  attaching,  for  lunatics  may  be  sued  precisely  as 
though  they  were  sane.     Legal  liabilities  may  be  enforced 

*  The  following  is  the  opinion  of  the  court  below  (filed  Feb- 
ruary 18. 1887) : 

Hyatt,  J. — The  plaintiflf  here  apphes  for  the  appointment  of 
some  competent  person  to  protect  the  rights  of  the  defendant,  con- 
ceded to  be  at  present  non  compos  mentis,  but  of  full  age,  and  not  an 
idiot  from  nativity.  The  court,  on  motion,  has  authority  to  a])point 
an  attorney  for  him.  (Faulkner  v.  McClure,  18  Johns.  134;).  The 
plaintiff  cannot  safely  proceed  to  judgment  without  the  ajiiiointment 
of  a  guardian  or  attorney  for  the  defendant  The  guardian  is  to  see 
that  no  injustice  is  done  to  the  defendant  (Robertson  v.  Lain,  19 
Wend.  649).  This  is  not  an  apphcation  to  take  charge  or  possession 
of  the  estate  of  a  party,  and  it  is  immaterial  whether  or  not  such 
party  has  been  declared  judicially  insane. 

This  motion  is  an  action  regularly  commenced  before  the  de- 
fendant became  insane,  and  no  committee  lias  ever  been  appointed. 
Sections  426-428  and  2:320  of  the  Code  of  CiWl  Procedure  have  no 
Apphcation  to  this  motion. 

Motion  granted. 
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against  lunatics,  whether  the  mental  capacity  has  been 
declared  or  not  (Sanford  v.  Sanford,  62  N.  Y.  553  ;  Bro\^n 
V.  Nichols,  9  Abb.  Pr.  N.  S.  1,  15 ;  Prentiss  v.  Cornell,  31 
Hwi,  167 ;  Clarke  v.  Dunham,  4  Den.  2^2). 

The  following  cases  sustain  the  practice  followed  at 
special  term.  They  seem  to  hold  that  the  proper  course 
is  to  have  a  guardian  appointed,  and  that,  if  the  lunatic's 
friends  do  not  move,  the  plaintiff  may  (Wilson  v.  Grace,  14 
Veseyy  Jr.  [Eng.  Chy.]  172 ;  Heller  v.  Heller,  6  Hoiv.  Pr. 
194 ;  1  Da7i.  Ch.  Pr.  177;  Shelf ord  an  Lunacy,  425 ;  1  Barb. 
Ck.  Pr.  85;  Faulkner  v.  McClure,  18  Johns.  133).  The 
object  of  the  appointment  seems  to  be  that  no  injustice 
may  be  done  to  the  incapacitated  defendant,  and  tliat  his 
rights  and  interests  may  be  guarded  and  protected.  No 
harm  can  come  from  this. 

We  have  concluded,  therefore,  to  affirm  the  order  ap- 
pealed from,  but  without  costs. 

Browne,  J.,  concurred. 


HYATT,   AS  Eeceiver,    Eespondent,  v.  DUSENBUEY 
ET  AL.,  Appellants. 

City  Coubt  op  Brooklyn,  General  Term,  October,  1886. 

§§  729,  2433,  2464,  2468,  2471. 

Action  to  set  aside  fraudulent  conveyance — Fraudulent  intent — Appeal 
— Review  of  jmlgment  on  trial  before  court — Fraitxlutent 
assignment — Supplementary  proceedings — Are  special 
proceedings  in  action  —Appointment  of  receiver 
in — Takes  title  as  to  what  property — Receiv- 
er's bond — Power  <md  duties  of — Judg- 
ment crediUjrs  action — Pleadirigs 
and  proof  in. 

In  an  action  brought  by  a  receiver  appointed  in  supplementary  pro- 
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ceedings  to  set  aside  a  conveyance  for  fraud,  the  question  of 
fraudulent  intent  is  one  of  fact,  [i] 

In  an  action  tried  before  the  court  without  a  jury,  unless  the  find- 
ings are  clearly  against  the  weight  of  evidence,  the  judgment  will 
not  be  reversed  on  appeal  on  the  facts,  [ij 

A  debtor  has  a  right  to  jirefer  a  creditor,  ['-J  but  he  cannot  do  so  if 
his  intent  is  fraudulent.  P] 

A  proceeding  supplementary  to  execution  is  a  special  proceeding  in 
the  action,  and  the  same  presumptions  exist  under  the  Code  of 
CivU  Procedure  as  under  the  Code  of  Procedure.  [*] 

Any  judge  who  has  jurisdiction  to  entertain  a  supplementary  pro- 
ceeding has  power  to  appoint  a  receiver  ;  \^\  and  a  receiver  when 
appointed  takes  title  to  real  property,  when  a  copy  of  the  order  is 
filed  in  the  county  where  the  land  is  located.  [''J  Accordingly  — 
Held,  that  a  receiver  duly  appointed  by  a  judge  of  the  city 
court  of  New  York  has  the  same  rights  as  a  receiver  in  supple- 
mentary proceedings  duly  appointed  by  a  judge  of  the  supreme 
court.  [<*] 

An  order  granting  a  receiver  in  supplementary  proceedings  leave  to 
sue  must  be  by  the  court  out  of  which  execution  issued.  ['] 

The  fact  that  the  bond  of  a  receiver  appointed  in  proceedings  supple- 
mentary to  execution  is  without  seals  does  not  render  it  void.  [^J 
The  omission  of  the  seals  is  merely  an  irregularity,  and  not  juris- 
dictional ;  the  sureties  are  liable  on  the  bond,  and  the  rights  of  no 
party  are  prejudiced  by  the  omission  ;  and  if  the  judgment  debtor 
object  to  the  paper,  he  should  apply  to  the  court  which  appointed 
the  receiver  to  have  it  corrected.  [*] 

Where  a  judgment  was  recovered  against  three  copartners,  and  exe- 
cution issued  in  the  county  where  one  of  them  had  a  place  of 
business  and  where  the  partnership  was  located,  but  it  did  not 
appear  that  execution  was  issued  in  the  county  where  either  of  the 
defendants  resided, — Held,  that  a  receiver  appointed  in  proceed- 
ings supplementary  to  execution  founded  on  such  judgment 
could  maintain  an  action  to  sot  aside  a  fraudulent  conveyance  ;  [^J 
and  that  a  jn-ima/ucie  case  was  made  out,  that  the  remedy  at  law 
harl  been  exhausted.  [^*] 

It  setmis,  that  in  an  action  brought  by  a  judgment  creditor  to  set 
aside  a  fraudulent  conveyance  it  must  appear  that  the  remedy  at 
law  has  been  exhausted,  and  must  be  shown  that  an  execution  has 
been  issued  on  the  judgment  to  the  county  where  the  judgment 
debtor  resides.  [^^^-I 

A  receiver  appointed  in  proceedings  supplementary  to  execution  is 
bound  to  take  proceedings  to  carry  out  his  trust ;  and  while  in  a 
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certain  way  lie  repre.«ents  tlie  creditor,  yet,  ho  is  an  oflScer  of  the 
conrt ;  and  it  is  his  duty  to  i^roceed  and  collect  the  judgment, [•-] 
but  he  has  no  power  to  issue  an  execution  against  the  judgment 
debtor.  [13] 

If  it  appears  that  a  judgment  debtor  against  whom  an  execution  has 
been  issued  and  returned  unsatisfied,  has  ample  means  to  pay  the 
judgment,  the  court  s\ill  dismiss  a  judgment  creditor's  action  to 
set  aside  a  fraudulent  conveyance  and  leave  him  to  issue  a  new 
execution  ;  [i^J  but  such  a  defense  would  have  to  be  plr-aded,  as 
proof  of  the  issuance  and  the  return  of  the  execution  would 
maie  out  Hkprbimfitcie  case  ;  ['•''1  and  the  creditor  is  not  required 
to  prove  the  insolvency  of  the  judgment  debtor  in  any  other 
way.  [16] 

A  judgment  in  a  judgment  creditor's  action  to  set  aside  a  fraudulent 
conveyance,  which  grants  that  relief  and  directs  the  sale  of  the 
property  in  suit,  should  pro\ade  that  it  be  subject  to  the  dowor 
right  of  the  judgment  creditor's  wife.  [17] 

Where  in  a  judgment  creditor's  action  it  appeared  that  the  judgment 
debtors  were  the  owners  of  certain  personal  property  which  could 
be  subject  to  execution,  the  enforcement  of  a  judgment  therein 
setting  aside  the  fraudulent  conveyance,  and  decreeing  a  sale  of 
the  property  should  be  stayed  until  the  plaintiff  in  the  original 
suit  issues  an  execution,  and  sells  such  personal  proj^erty ;  and 
the  proceeds  thereof  should  be  applied  in  reduction  of  the  judg- 
ment. [17] 

(Decided  October  4,  1886.) 

Appeal  by  defendants  from  judgmen:  of  special  term 
setting  aside  two  conveyances  and  a  mortgage  made  by 
the  defendant  of  certain  real  estate  as  fraudulent  and 
void. 

The  material  facts  are  stated  in  the  opinion. 

Moody  B.  Smith,  for  defendants-appellants. 

The  complaint  should  have  been  dismissed  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

In  a  bill  in  equity  to  set  aside  an  alleged  fraudulent 
conveyance  in  aid  of  a  judgment  at  law,  the  bill  must  show 
that  plaintiff  has  exhausted  his  legal  remedies  by  having 
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issued  proper  executions  against  all  tlie  defendants  in  the 
judgment  at  law.  The  want  of  such  executions  is  fatal 
to  the  complaint  Childs  :;.  Brace,  4  Puije,  309 ;  Fisld  v. 
Chapman,  15  AlA  Pr.  334  ;  Davis  v.  Burns,  23  Hun,  G49 ; 
Adsit  V.  Butler,  87  N.  Y.  585  ;  Dunlevy  v.  Tallmadge,  32 
LL  457,  and  cases  there  cited.  The  opinion  in  this  last 
case  cites,  as  sustaining?  this  view.  Ocean  National  Bank 
V.  Olcott,  46  N.  Y.  12  ;  Geery  v.  Geery,  63  Id.  252 ;  Estes 
V.  Wilcox,  67  Id.  26l ;  Fox  v.  Moyer,  54  /(/.  125,  129 ; 
Shaw  V.  Dwight,  27  LI  249;  Crippen  v.  Hudson,  13 
Id.  161,  166 ;  North  American  Fire  Ins.  Co.  v.  Graham, 
5  Sandf.  198,  200,  204 ;  McCullough  v.  Colby,  5  Bosw.  411 ; 
Jones  V.  Green,  1  Wcdi   U.  S.  332. 

A  proceeding  supplementary  to  execution  is  a  special 
proceeding  in  which  the  court  has  limited  jurisdiction, 
and  the  facts  conferring  jurisdiction  must  be  affirmatively 
proved  whenever  questioned  in  a  collateral  action.  Sec- 
tion 2433  of  the  Code  Civil  Procedure  declares  that  a 
proceeding  supplementary  to  execution  is  a  special  pro- 
ceeding. Prior  to  the  adoption  of  the  Code  of  Civil  Pro- 
cedure it  was  repeatedly  held,  that  a  proceeding  supple- 
mentary to  execution  and  the  appointment  of  a  receiver 
thereunder  were  proceedings  in  the  action  and  not  special 
proceedings,  and  that  the  production  and  proof  of  an  order 
made  by  a  court  or  judge  possessed  of  general  jurisdiction 
authorized  by  law  to  make  it  in  such  proceedings,  reciting 
the  facts  necessary  to  give  the  court  or  judge  jurisdiction 
to  act  in  the  proceedings,  furnished  conclusive  evidence 
of  the  regularity  of  such  order  when  questioned  collate- 
rally, and  prima  facie  evidence  of  the  existence  of  the 
facts  necessary  to  confer  jurisdiction.  Wright  v.  Nos- 
trand  94  N.  Y.  20,  at  pp.  45,  46,  and  cases  there  cited. 
The  proceeding  supplementary  to  execution  men- 
tioned in  Wright  v.  Nostrand  was  brought  under  the 
old  Code,  and  was  not  a  special  proceeding.  But  on  the 
other  hand  when  a  proceeding  is  brought  under  a  special 
statutory  authority  it  is  necessary  to  show  a  compliance 
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with  the  statute  which  creates  the  remedy.  Dodge  v. 
Stevans,  94  N.  Y.  209,  and  cases  there  cited;  AV right  v. 
Nostrand,  sicjjrc,  at  p.  46.  The  supplementary  proceed- 
ings brought  by  the  plaintiff  in  Krause  v.  Dusenbury  and 
others  and  in  which  proceedings  the  plaintiff  was  appointed 
receiver,  having  been  brought  under  special  statutory 
authority  {Code  Civ.  Pro.  §  2433),  it  is  necessary,  and  the 
complaint  must  show,  that  all  the  requirements  of  the  Code 
conferring  jurisdiction  have  been  complied  with,  and  it 
must  be  aifirmatively  alleged  and  proved  whenever  ques- 
tioned in  a  collateral  action.  Wright  v.  Nostrand,  supra.  .  .  . 
The  order  of  the  city  court  of  New  York  appointing 
plaintiff  receiver  and  the  order  giving  him  leave  to  bring 
this  action  cannot  affect  the  title  to  real  property,  as  the 
city  court  of  New  York  has  no  jurisdiction  over  real  prop- 
erty. See  Code  Civ.  Pro.  §  315,  defining  the  jurisdiction  of 
that  court.  The  only  mandates  of  the  city  court  of  New 
York  which  can  be  enforced  without  that  city  are  those 
authorized  by  Code  Civ.  Pro.  §  338.  .  .  .  No  jurisdic- 
tion is  given  to  the  city  court  of  New  York  to  grant  an 
order  appointing  a  receiver  of  real  property  in  Kings 
county  or  giving  leave,  when  appointed,  to  bring  a 
suit  in  that  county  to  set  aside  a  conveyance  of  real  prop- 
erty. The  plaintiff  derives  his  authority  to  bring  this 
action  under  Laws  of  1858,  chap.  314,  §  1.  .  .  .  Section  2  of 
the  same  act  authorizes  a  receiver,  &c.,  to  bring  an  action 
for  property  taken  in  fraud  of  the  rights  of  creditors. 
Under  the  provisions  of  this  act,  a  receiver,  in  order 
to  bring  an  action  to  set  aside  a  fraudulent  con- 
veyance, must  be  authorized  to  take  and  hold  real 
property  by*  a  court  of  competent  jurisdiction,  and 
we  claim  that  the  city  court  of  New  York  (the  court 
in  which  the  plaintiff  was  appointed  receiver)  is  not  pos- 
sessed of  that  jurisdiction.  By  Code  of  Civil  Procedure, 
§  Vl6,  it  is  provided  that  "  a  receiver  appointed  by  or  pur- 
suant to  an  order  or  a  judgment  in  an  action  in  the  su- 
preme court,  a  superior  city  court  or  a  county  court,   ,    .    . 
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may  take  and  hold  real  property  upon  such  trusts  and  for 
such  purposes  as  the  court  directs,  subject  to  the  direc- 
tion of  the  court  from  time  to  time  respecting  the  disposi- 
tion thereof,"  and  by  section  3343,  subd.  1,  of  the  same 
Code,  it  is  declared  that  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  the  superior  court  of 
the  city  of  New  York,  the  superior  court  of  Buffalo, 
and  the  city  court  of  Brooklyn,  are  superior  city 
courts.  Under  these  provisions  the  city  court  of  New 
York  has  not  jurisdiction  to  appoint  a  receiver  to  hold 
real  property,  as  is  pretended  in  this  case,  as  it  is  not  a 
superior  city  court.  The  court  not  having  jurisdiction  in 
the  premises,  the  order  giving  plaintiff  leave  to  bring  this 
action  is  a  nullity,  and  it  follows  that  the  plaintiff  has  no 
authority  to  bring  this  action,  and  that  the  complaint 
should  have  been  dismissed. 

The  complaint  should  have  been  dismissed  because  the 
plaintiff  has  not  filed  a  bond  as  required  by  the  order  ap- 
pointing him  receiver,  and  also  by  Code  Civ.  Pro.  §  715. 
The  instrument  filed  in  place  of  a  bond  and  received 
in  evidence  as  such  is  not  sealed  and  is  not  a  bond.  A  bond 
is  an  obligation  under  seal.  Johnson  v.  Martin,  1  T.  d'  C. 
504.  The  failure  to  file  a  bond  under  seal  deprives  the  plaint- 
iff of  any  right  to  bring  this  action.  The  appointment  of 
plaintiff  as  receiver  is  not  completed  until  he  has  qualified 
by  giving  the  bond  required.  Tiffany  v.  Lord,  65  N.  Y.S12; 
Johnson  v.  Martin,  1  T.  (t  C.  504 ;  Taylor  v.  Willis,  12 
Ablf.  Pr.  465;  Voorhees  v.  Seymour,  26  Barb.  5  0;  Conger 
V.  Sands,  19  IIoiv.  Pr.  8.  .  .  .  This  proceeding  having  been 
brought  under  special  statuary  authority,  the  plaintiff 
must  show  that  he  has  complied  with  the  law  in  filing  a 
bond.  Cofle  Civ.  Pro.  §  2433  ;  Dodge  v.  Stephens,  94  N. 
Y.  209 ;  Wright  v.  Nostraud,  94  N.  Y.  at  p.  46. 

The  burden  of  proof  of  fraudulent  intent  is  on  the 
plaintiff.  Bump  on  Fraud.  Com:  559  ;  Carr  v.  Breese,  81  iV. 
Y.  584  .  .  .  Even  supposing  that  Mr.  Dusenbnry  conveyed 
his  real  property  for  the  express  purpose   of  defeating 
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Kraiise  on  the  execution,  he  had  the  legal  right  to  do  so, 
if,  by  so  doiii|T,  he  meant  to  give  a  preference  to  the  estate 
of  Thomas  Dusenbury;  for  the  mere  intent  to  defeat  an 
execution  (which  is  all  that  the  plaintiff  in  this  action  can 
claim  the  judgment  debtor  intended),  does  not  of  itself 
constitute  fraud.  Hall  v.  Arnold,  15  Barb.  599;  Wellerw. 
Way  land,  17  Johns.  102;  "Waterbury  v.  Sturtevant,  18 
WemL  353;  Wilder  v.  Winnie,  6  Coiv.  284.  A  debtor  has 
the  legal  right  to  prefer  one  creditor  to  another,  and  this 
right  is  recognized  both  in  law  and  equity.  Coats  v.  Don- 
nell,  94  N.  Y.  178 ;  Jacobs  v.  Eemsen,  36  Id.  668 ;  Bump 
Fraud.  Cow.  217,  218,  219,  220 ;  Auburn  Bank  v.  Fitch, 
48  Bark  344;  Waterbury  v.  Sturtevant,  18  Wend.  61. 
Fraud  in  its  legal  sense  cannot  be  predicated  of  such  a 
transaction.  Whenever  there  is  a  true  debt  and  a  real 
transfer,  there  is  no  collusion.  All  that  the  law  requires 
is  a  preference  in  good  faith.  The  secret  motives  which 
prompt  the  preference  are  immaterial,  and  cannot  be  the 
subject  of  legal  inquiry.  The  law  cannot  assign  a  bad 
motive  to  an  act  which  is  not  wrong  either  in  itself  or  in 
its  necessary  consequences.  When  there  is  merely  a 
preference,  even  a  jury  is  not  at  liberty  to  deduce  a  fraud 
from  that  which  the  law  pronounces  honest.  Bump  Fraud. 
Conv.  221,  222.  The  right  to  prefer  involves  the  right  to 
sell  with  the  intent  to  give  a  preference.  Fraud  does  not 
consist  in  transferring  property  with  a  view  to  prefer  one 
creditor  to  another,  but  in  the  intent  to  prefer  one's  self 
to  all  creditors.  BedeU  v.  Chase,  34  N.  Y.  386;  Bump 
Fraud.  Conv.  235. 

A.  Walker  Oti&,  for  plaintiff-respondent. 

Cited,  in  support  of  contention  that  it  was  not  neces- 
sary to  show  issue  of  execution  against  the  property  of  all 
the  judgment  debtors  at  their  places  of  residence,  Laivs 
0/1858,  chap.  314;  Southard  v.  Benner,  72  N.  Y.  424; 
Barton  v.  Hosner,  24  Hun^  467. 
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r]        Clement,  J. — The  question  of  frauflulent  intent  was 
one  of  fact,  and,  unless  the  findings  are  clearly  against 
the  weight   of   evidence,   this   court  will  not  reverse  the 
judgment  on  the  facts. 

■On  June  7,  1884,  the  defendant  Dusenbury  and  wife 
conveyed  the  premises  in  question  to  the  defendant  Hon- 
eywell, by  deed,  for  an  apparent  consideration  of  $16,500, 
and,  on  June  ly,  Honeywell  conveyed  the  same  premises 
to  Mrs.  Durant  for  a  recited  consideration  of  one  dollar. 
On  July  7,  1884,  Mrs.  Durant  executed  a  mortgage  on 
the  premises  to  Theodore  F.  Miller  for  $900,  and  on 
January  30,  1885,  also  made  another  mortgage  to  Samuel 
Chichester  for  $7,000,  and  Chichester  assigned  the  latter 
mortgage  to  Durant  as  adminstrator  of  Thomas  Durant, 
which  assignment  was  not  recorded  until  September  11, 
1885. 

This  action  was  brought  by  the  plaintiiBf,  as  receiver  of 
the  propertj'  of  the  defendant,  William  W.  Durant,  to  set 
aside  as  fraudulent  the  said  conveyance  and  the  mortgage 
made  to  Samuel  Chichester  as  against  the  creditors  of 
said  Durant. 

After  the  commencement  of  this  action  the  mortgage 
to  Theodore  F.  Miller  was  foreclosed,  and  on  the  sale  a 
surplus  remained  of  $2,397.81.  Judgment  was  rendered 
at  special  term  in  favor  of  the  plaintifi  that  his  claim  was 
a  lien  on  said  surplus  moneys,  and  from  such  judgment 
this  appeal  is  taken. 

Tlie  defendants  claimed  that  Mrs.  Durant  took  the 
title  of  the  property  on  condition  that  she  should  mort- 
gage the  same  to  secure  the  debts  of  her  husband,  one 
Thomas  Durant,  and  he,  as  such  administrator,  had  used 
the  funds  of  the  estate  in  his  business  and  had  thereby  lost 
the  same. 

If  the  transaction  was  Ixmafide,  why  were  the  mortgages 
not  executed  on  the  delivery  of  the  deed  ?  The  Chichester 
mortgage  was  not  executed  until  some   months  after  the 
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transaction,  and  meantime  a  judgment  had  been  recovered 

on  the  claim  represented  by  the  plaintiff. 
[*j  A  debtor  has  a  right  to  prefer  a  creditor,   but 

in  this  case  it  would  seem  that  Mr.  Durant  did  not 
intend  to  have  the  Chichester  mortgage  made  unless  it 
became  necessary  to  defeat  the  claim  of  plaintiff. 

The  testimony  of  Mr  and  Mrs.  Durant  is  very  indefin- 
ite as  to  the  agreement  at  the  time  of  the  conveyances,  and 
if  no  agreement  was  made  at  that  time,  then  the  transfer 

was  void  as  to  plaintiff,  as  Durant  was  insolvent. 
[']  If  Durant  retained  control  of  the  property  and 

could  direct  to  whom  mortgages  should  be  given,  then 
it  was  fair  to  hold  as  matter  of  fact  that  the  transaction 
was  not  in  good  faith  ;  a  debtor  cannot  even  prefer  a 
creditor  if  it  is  done  with  a  fraudulent  intent  (Billings  v. 
Eussel,  101  N.  Y.  226).  After  reading  the  testimony  we 
think  that  the  findings  as  to  fraud  are  supported  by  the 
evidence  in  the  case. 

There  are  several  questions  of  law  raised  in  the  points 

of  the  appellant  which  we  are  called  upon  to  review. 
[']  A  proceeding   supplementary  to   execution  is  a 

special  proceeding  in  the  action,  and  the  same  pre- 
sumption exists  since  the  enactment  of  the  Code  of  Civil 
Procedure  as  under  the  Code  of  Procedure  (Graves  v. 
Scoville,  general  term,  city  court  of  Brooklyn,  opinion 
filed  November  23, 1.85,  affirmed  in  the  court  of  appeals 
without  opinion*). 

It  is  not  disputed  that  the  city  court  of  New  Tork  has 
power  to  appoint  a  receiver  in  supplementary  proceedings, 
but  it  is  claimed  that  such  court  cannot  appoint  a  receiver 
of  real  property  in  Kings  county,   or  give   him   leave  to 

bring  a  suit  in  that  county  to  set  aside  a  conveyance. 
[']      A  receiver  in  supplemental  proceedings  is  appointed 
under  section  2464  of  the  Code,   and  by  section  2468 
the  title  to  real  property  vests  in  the  receiver  when  a 

*  See  report  of  that  case,  following  this. 
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copy  of  the  order  is  filed  in  the  county  where  the  land  is 

located. 
['J      Such  receiver  does  not  derive  his  authority  to  hold 

real  estate  under  section  716  of  the  Code,  and  any  judge 
who  has  jurisdiction  to  entertain  supplementary  proceed- 
ings has  the  power  to  appoint  a  receiver.  In  other  words, 
the  receiver  duly  appointed  by  a  judge  of  the  city  court 
of  New  York  has  the  same  rights  as  a  receiver  in  sup- 
plementary proceedings  duly  appointed  by  a  judge  of  the 

supreme  court. 
[■J       The  order  granting  leave  to  sue  must  be  made  by 

the  c2UYt  out  of  which  the  execution  issued  (section 
2471),  and  therefore  the  order  was  properly  obtained  in 
the  city  court  of  New  York. 

It  appeared  that  the  instrument  given  by  the  receiver 
as   a  bond  was  without  seals,  and,  it  is  contended,  that 

such  paper  is  void. 
[']       The  omission  of  the  seals   in   our   opinion  was    an 

irregularity  and  not  jurisdictional  The  sureties  were 
liable  on  the  instrument,  and  the  rights  of  no  party  were 
prejudiced  by  such  omission  (§  729,  Code).  If  the  judg- 
ment debtor  objected  to  the  pap^r  it  was  his  right  to 
apply  to  the  city  court  of  New  York  and  have  it  cor- 
rected. 
[•]       The  counsel  for  the  appellant  argues  that  the  action 

should  have  been  dismissed  because  the  complaint  does 
not  show  that  executions  against  all  the  defendants 
had  been  issued  by  the  judgment  creditor  to  the  proper 
court.  The  judgment  was  recovered  in  the  city  court  of 
New  York  against  three  defendants,  Dusenbury,  Grant 
and  Parklmrst,  and  the  execution  was  issued  to  the  city 
court  of  New  York  against  the  three  defendants  where 
Mr.  Dusenbury  had  a  place  of  business  and  where  the 
partnership  was  located.  The  latter  fact  is  not  alleged 
in  the  complaint,  but  no  motion  was  made  to  dismiss  on 
that  specific  ground,  and  the  complaint  should  be  treated 
as  amended  in  that  respect  Subsequently,  the  plaintiff 
Vol  XXL 
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was  appointed  receiver  in  the  supplementary  proceedings, 
of  the  property  of  Dusenbury  by  a  judge  of  the  city  court 
of  New  York,  which  appointment  was  authorized  by  sec- 
tion 2458  Code,  subdivision  1,  and  a  copy  of  the  order 
appointing  the  receiver  was  filed  in  the  office  of  the  clerk 
of  the  county  of  Kings. 

There  is  no  proof  that  execution  was  issued  to  the 
county  where  either  of  the  defendants  resided. 
["]       In  an  action  brought  by  a  judgment  creditor  to  set 
aside  fraudulent  conveyance,  it  must  appear  that  the 
remedy  at  law  has  been  exhausted,  and  it  must  be  shown 
that  an  execution  has  been  issued  on  the  judgment  to  the 
county   where   the   debtor  resides.     This   action  is   not 
brought  by  the  creditor  but  by  a  receiver  in  supplement- 
ary proceedings. 
["]       The  creditor  hns  taken  another  remedy,  and  before 
the  receiver  was  appointed  had  exhausted  his  remedy 
at  law  against  the  partnership   and   against   Dusenbury' 
individually.     The  appointment  of  the  receiver  was  in  all 
respects  regular,  and  the   receiver  by  such   appointment 
became  vested  with  the  real  property  of  Mr.  Dusenbury 
in  Kings  county  upon  filing  in  the  office   of  the   county 

clerk  a  copy  of  the  order  of  appointment. 
p-J  The  receiver  when  appointed  was  bound  to  take 
proceedings  to  carry  out  his  trust,  and  while  in  a  cer- 
tain way  he  represents  the  creditor,  yet  he  was  an  officer 
of  the  court  and  it  was  his  duty  to  proceed  and  collect  the 
judgment.  The  receiver,  by  chapter  314,  Laws  of  1858, 
could  treat  as  void  the  conveyances  in  question.  It  is 
true  that  this  action  is  brought  in  equity  and  that  there- 
fore the  same  is  subject  to  the  rules  of  equity,  and  one 
rule  in  an  action  brought  by  a  judgment  creditor  to  set 
aside  a  conveyance  as  fraudulent  is,  that  the  remedy  at 
law  must  be  exhausted.  Competent  proof  that  such  remedy 
is  exhausted  is  made  by  showing  that  an  execution  has 
been  issued  against  the  judgment  debtor  to  the  county 
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where  he   resides  and  that  the  same  has  been  returned 
unsatisfied. 

The  receiver  in  this  case   is   regularly  appointed  and 

has  a  right  to  avoid  the   conveyances   if  fraudulent,  and 

yet  it  is  claimed  that  he  cannot  so  do  because  no  execu- 

jtions  have  been  issued  against  the  other  two  defendants 

in  the  judgment. 
["]       The  receiver  has  no  power  to  issue  such  executions, 

and,  if  the  counsel  for  the  appellant  is  correct  in  his 
view  of  the  law  on  this  point,  he  cannot  collect  the  claim 
which  he  represents. 

The  authorities  cited  have  no  bearing  on  the  question, 
because  they  were  all  cases  where  the  judgment  creditor 

was  the  plaintiff. 
["]       The  point  is  novel  and  not  free  from  doubt,  but  we 

think  that  the  plaintiff  made  out  a  prima  facie  case  that 
the  remedy  at  law  had  been  exhausted,  and  that,  there- 
fore, if  the  other  two  defendants  in  the  judgment,  or  either, 
were  solvent,  the  defendants  in  this  case  should  have 
proven  such  fact  on  the  trial,  in  which  case  probably  the 

action  would  have  been  dismissed. 
['"]       If  it  appeared  that  a  judgment  debtor  against  whom 

an  execution  had  been  issued  and  returned  unsatisfied 
had  ample  means  to  pay  the  judgment  the  court  would 
dismiss  an  action  brought  by  a  judgment  creditor  to  set 
aside  a  fraudulent  conveyance  and  leave  him  to  issue  a  new 
execution,  but  such  a  defense  would  have  to  be  pleaded, 
as  the  proof  of  issuance  and  return  of  execution  would 

make  out  a  prima  fade  case. 
['*]        The  creditor  is  not  required  to  prove  the  insol- 
vency of  the  judgment  debtor  in  any  other  way. 

In  the  present  case,  we  think  that  by  the  proof  of  the 
appointment  of  the  receiver  and  the  vesting  of  the  title 
of  the  real  property  in  him,  and  by  showing  that  the 
deed  and  mortgage  were  fraudulent,  plaintiff  made  out  a 
case  calling  upon  the  defendants  to  sIioav  why,  in  equity, 
the  conveyance  and  mortgage  should  not  be  set  aside,  and 
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if,  on  equitable  grounds,  the  relief  should  not  be  granted, 
then  the  defendants  should  plead  and  prove  facts  tending 
to  that  conclusion. 

The  judgment  must  be  modified  by  striking  out  in 
folio  103  the  words,  "  And  that  the  remainder  be  paid  to 
the  plaintiff  to  be  accounted  for  by  him  as  receiver  pur- 
suant to  law." 
[ "  1       Also  the  judgment  should  be  modified  so  that  the 
lien  of  the  judgment  should  be  subject  to  the  dower 
right  of  Mrs.  Dusenbury.      And  the  enforcement   of  the 
judgment   should    be   stayed  until   the   plaintifi*  in  the 
original    suit    issues  an    execution   and   sells   the  per- 
sonal   property  belonging    to    the    judgment    debtors, 
described  in  the   testimony  of  Mr.  Dusenbury,  and  the 
proceeds  applied  to  the  reduction  of  the  judgment.   And 
the   judgment  in  this  case  must  be  modified  accordingly. 
Judgment  as  modified  affirmed,  without  costs,  and  to 
be  settled  on  two  days'  notice  by  Judge  Clement.* 

Reynolds,  Ch.  J.,  concurred. 


*  After  the  filing  of  this  decision  the  defendants  moved  for  a 
reargument  of  the  appeal,  on  the  ground  ' '  that  the  court  erred  in 
its  decision  in  regard  to  the  question  raised  as  to  the  jurisdiction  of 
the  city  court  of  New  York  to  appoint  the  plaintiff  receiver,  and 
that  said  decision  is  in  conflict  with  Hutkoif  v.  Demorest  [11  N..  Y, 
Civ.  Pro.  67],  decided  October  26,  1886,  a  controlling  decision  of  the 
court  of  appeals  ;"  and  the  motion  was  denied  by  the  general  term, 
without  opinion,  December  1,  1886. 
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GRAVES,   Judgment  Creditor,  Respondent,  v. 
SCOVILLE,  Judgment  Debtor. 

THE  MERCANTILE  TRUST  COMPANY,  Appellant. 

City  Court  of  Brooklyn,  Geneiul  Term,  November,  1885. 

§§  267-278,  2433,  2434,  2442,  2459. 

Supplementary  proceedings —  When  examination  in,  on  judgment  recov- 
ered in  the  city  court  of  Brooklyn  may  he  had  oittside  of  that 
city — Is  a  specird  jrroceediufj  in  (he  action. 

A  proceeding  snpplementary  to  execution  is  not  a  special  proceeding 
unconnected  with  and  independent  of  the  action,  but  is  a  special 
proceeding  taken  in  an  action  to  enforce  the  judgment  recov^ed 
therein. 

Where  a  judgment  was  recovered  in  the  city  court  of  Brooklyn  and 
execution  thereon  was  duly  issued  to  the  sheriff  of  the  county  in 
which  the  debtor  resided,  and  returned  wholly  unsatisfied,  an 
order  may  be  made  by  the  said  court  requiring  a  third  person 
indebted  to,  or  having  property  of  the  judgment  debtor,  to  appear 
before  a  referee,  thereby  appointed,  in  the  county  of  New  York, 
that  l)eiug  the  county  in  which  said  third  party  resides  or  Las  a 
place  for  the  transaction  of  business,  for  examination  as  to  such 
property  of  the  debtor,  and  such  order  may  legally  be  served  in 
the  county  of  New  York. 

(Decided  November  23,  1885.) 

Appeal  from  order  denying 'motion  to  vacate  order  for 
examination  of  the  Mercantile  Trust  Company  in  pro- 
ceedings supplementary  to  execution  as  a  third  party 
having  property  of  the  judgment  debtor. 

The  facts  are  stated  in  the  opinion. 
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Van  Wyck,  J. — The  plaintiff,  in  an  action  of  wliicli  it 
is  admitted  this  court  had  jurisdiction,  recovered  a  judg- 
ment on  May  23,  1885,  against  the  defendant  for  $543.43, 
on  which  execution  was  duly  issued  to  the  sheriff  of  the 
county  in  which  the  defendant  resided  and  returned 
wholly  unsatisfied. 

Then  plaintiff  obtained  from  a  judge  of  this  court  a 
supplementary  third  party  order  for  the  examination  of 
the  Mercantile  Trust  Company,  a  domestic  corporation, 
having  its  only  place  of  business  in  the  city  of  New  York, 
which  order  appointed  a  referee  to  take  such  examination 
in  the  city  of  New  York,  and  was  served  in  that  city.  The 
The  Mercantile  Trust  Company  moved  to  vacate  this 
order,  on  the  grounds,  first,  because  it  required  the  exam- 
ination at  a  place  outside  the  city  of  Brooklyn,  and,  sec- 
ond, because  a  legal  service  thereof  could  not  be  made  out- 
side of  the  city  of  Brooklyn.  On  June  29,  1885,  an  order 
was  made  denying  this  motion,  and  from  that  order  this 
appeal  was  taken. 

The  Mercantile  Trust  Company  could  not  be  compelled 
to  attend  for  such  examination  at  a  place  without  the 
county  wherein  its  residence  or  place  of  business  is  situ- 
ated, viz..  New  York  City  {Code  Civ.  Pro.  §  2459). 

This  appeal  presents  for  our  consideration  the  very 
important  question  whether,  on  a  judgment  regularly 
obtained  in  this  court,  the  judgment  debtor  or  a  third 
person  in  possession  of  his  property,  residing  outside  of 
Brooklyn  and  in  another  county  of  this  State,  can  be  ex- 
amined on  a  supplementary  order  for  the  discovery  of 
property. 

To  answer  this  question  in  the  negative  would  tend 
to  greatly  impair  the  usefulness  of  this  court  and  drive 
therefrom  much  business,  for  a  judgment  without  the 
machinery  for  its  enforcement  against  the  property  of  the 
judgment  debtor  is  an  empty  victory  indeed,  and  is  harm- 
less  to  the  judgment   debtor,  and   certainly  no   equity 
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appeals  to  this  coui't  to  sustain  the  contentiou  of  the 
appellant. 

This  proceeding  may  be  instituted  before  a  judge  of 
the  court  out  of  which  the  execution  issued  {Cmie  Civ. 
Pro.  §  2434) ;  and  the  execution  in  the  case  at  bar  issued 
out  of  this  court,  and  the  order  in  question  was  granted 
by  a  judge  of  the  same  court ;  and  section  2442  author- 
izes the  appointment  of  a  referee  to  take  such  examina- 
tion and  certify  the  same  to  the  judge  granting  it,  and 
section  2459  requires  the  examination  to  be  taken  in  the 
county  wherein  the  person  to  be  examined  resides  or  has 
his  place  of  business,  and  by  sections  267-278  this  court 
may  send  its  mandates  into  any  county  of  the  State  for 
service  and  execution,  and  enforce  obedience  thereto  with 
like  power  as  the  supreme  court,  and  a  judge  of  this  court 
in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction, possesses  the  power  which  a  justice  of  the 
supreme  court  possesses  in  a  like  action  or  special  pro- 
ceeding brought  in  the  supreme  court,  and  by  sections 
273  and  241  a  judge  of  this  court  has  the  same  power  to 
act  out  of  court  that  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  proceeding. 

It  is  plain  from  these  provisions  that  a  judge  of  this 
com-t  had  express  authority  to  make  the  order  complained 
of,  and  the  appellant's  contention  is  based  on  the  assump- 
tion that  the  proceeding  is  a  special  proceeding  uncon- 
nected with  the  action,  whereas  it  is  not  independent  of 
the  action  of  which  the  court  had  jurisdiction,  but  is  sup- 
plementary thereto  and  a  special  proceeding  taken  in  the 
action  to  enforce  the  judgment,  and  for  thece  reasons  the 
order  appealed  from  must  be  affirmed,  with  costs. 

Reynolds,  Ch.  J.,  concurred. 
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MILLIKEN  AND  Another,  Judgment  Creditoes-Respond- 
ENTS,  V.  THOMSON,  Judgment  DEBTOR-AppEtiiAi^T. 

Superior  Cocrt  of  the  City  of  New  York,  General 
Term,  April,  1887. 


§§  1294,  2433,  et  seq. 

Supplementary  proceedings — Wlien  appeal  from  order  requiring  debtor 

lo  answer  question  on  examination  in^  not  appealable — Is 

special  proceeding — Order  in,  how  entitled. 

Where,  upon  an  examination  in  proceedings  supplementary  to  exe- 
cution, the  debtor  objected^to  a  question  as  to  what  was  the  name 
of  the  wife's  partner  in  business, — Held,  that  an  appeal  would  nofc 
lie  from  the  order  requiring  him  to  answer  such  question  ;  that  it 
affected  no  substantial  right  of  the  debtor. 

It  seems,  that  i^roceedings  supplementary  to  execution  are  not  a  part 
of  an  action,  and  the  order  therein  for  the  debtor's  examination 
should  not  be  entitled  in  the  action.* 

{Decided  April,  1887.) 

Appeal  by  judgment  debtor  from  order  requiring  bim 
to  answer  question  propounded  to  bim  on  bis  examina- 
tion in  proceedings  supplementary  to  execution. 

Tbe  judgment  debtor  in  tbe  course  of  bis  examination 
in  proceedings  supplementary  to  execution  testified  tbat 
be  was  not  engaged  in  business  bimself  but  was  a  plum- 
ber in  tbe  employ  of  tbe  firm  of  Tbomson  and  Company, 
acting  as  tbeir  foreman ;  tbat  be  bad  no  interest  wbat- 

*  See  Hyatt  v.  Dusenbury,  ante,  p.  152 ;  and  Graves  v.  Scoville, 
ante,  p.  165. 
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ever  in  the  busine.ss  of  that  firm,  and  was  not  on  a  salary, 
but  was  paid  for  his  services  ;  that  the  firm  of^homson 
and  Company  was  composed  of  his  wife  and  a  man  whose 
name  he  declined  to  disclose.  The  question  was  put  to 
the  defendant  who  his  wife's  partner  in  that  business  was. 
The  question  was  objected  to,  and  an  order  •made  by  the 
court  directing  him  to  answer  it,  from  which  order  this 
appeal  was  taken. 

Sidney  J.  Cotven,  for  judgment-debtor,  appellant. 

The  question  whether  this  order  is  discretionary  or 
not,  need  not  be  considered,  as  a  discretionary  order  is 
appealable  if  it  afiects  a  substantial  right.  Dollard  v. 
Taylor,  S3  N.  Y.  Super.  {IJ.  d  S.)  496  ;  Matter  of  DuflF, 
41  Ho2c.  Pr.  350.  This  order  aflfects  a  substantial  right, 
for  a  refusal  to  obey  the  order  subjects  the  defendant  to 
fine  and  imprisonment.  So  an  appeal  lies.  Newell  v. 
Cutler,  19  Hun,  74.  "  And  certainly  few,  if  any  orders, 
can  be  made  in  such  proceedings,  more  serious  or  cer- 
tainly afifecting  substantial  rights,  than  those  which  de- 
prive the  party  of  his  liberty  for  an  indefinite  period  of 
time."    Forbes  v.  Willard,  S7Hoiv,  Pr.  193. 

David  Milliken,  Jr.,  for  judgment-creditor,  respondent 

Sedgwick,  Ch.  J. — The  appeal  should  be  dismissed. 
The  order  is  not  appealable.  It  affected  no  substantial 
right  of  defendant.  He  was  called  upon  by  it  to  do  no 
more  than  give  a  name  in  answer  to  a  question.  This 
affected  no  interest  of  his,  except  upon  the  supposition 
that  the  answer  might  lead  to  the  making  of  an  order 
that  would  competently  require  the  application  of  prop- 
erty of  defendant  to  pa3'ment  of  the  judgment. 

It  is  not  necessary  to  examine  the  questions  that 
would  arise  if  the  order  was  appealable.  It  may  be 
further  said,  however,  that  proceedings  supplementary  to 
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execution  are  not  a  part  of  an  action,  and  the  order  should 
not  have  been  entitled  in  the  action. 
Appeal  dismissed,  with  $10  costs. 

O'GoRM^N,  J.,  cDncuM-ed. 


O'LOUGHLIN  V.  GEORGE  H.  HAMMOND  k  COM- 
PANY.    (No.  1.) 

SuPRKEME  Court,  Third    Department,  Albany    County, 
Circuit,  May,  1887. 

§  3262. 

Costs — Taxation  of  those  granted  on  postponement  of  trial. 

Where  the  trial  of  an  action  at  circuit  was  postponed  on  payment  of 
costs  of  the  term,  such  costs  should  be  taxed  by  the  clerk,  and 
not  by  the  court. 

(Decided  Mity,  1887.) 

Application  by  plaintiff's  attorney  to  the  court  for  an 
adjustment  of  costs. 

This  cause  appeared  on  the  calendar  of  the  Albany 
circuit  of  the  supreme  court,  and,  on  motion  of  the 
defendant,  was  permitted  to  go  over  the  term  on  payment 
of  the  costs  of  the  term.  Whereupon  the  plaintiff  made 
this  application. 

John  W.  Mattice,  for  plaintiff  and  motion. 

Edward  J.  Meegan,  for  defendant,  opposed. 
Although,  under  the  peculiar  language  of  section  311 
of  the  old  Code  the  county  clerk  could  tax  costs  only  on 


CIVIL  PEOCEDUEE  EEPOETS.  171 

O'Loughlin  v.  Hammond. 

final  judgraeut  (Nellis  v.  De  Forest,  6  Eorc,  Pr.  413,  311, 
7?.),  yet  section  3262  of  the  Code  of  Civil  Procedure  has 
changed  the  rule  (Higgins  v.  Callahan,  2  N.  Y.  Civ,  Pro. 
302 ;  Crosley  v.  Cobb,  37  Hmi,  271,  272). 

Edwards,  J. — I  think  costs  should  be  taxed  by  the 
clerk.  For  an  error  in  taxing,  motion  may  be  made  to 
review.     Motion  denied,  without  costs. 


O'LOUGHLIN  V.  GEOEGE  H.  HAMMOND   &  COM- 
PANY.    (No.  2.) 

Supreme    Court,  Third    Department,   Greexe    County, 
Special  Term,  Juke,  1887. 

§  3267. 

Costs — WTiOtpr  (^  required  to  authorize  taxation  of  disbursements. 

Where,  on  a  taxation  of  costs,  an  affidavit  was  presented  showing 
that  persons  for  whom  witness  fees  were  charged  attended  in 
court  as  witnesses  for  the  plaintiff,  and  that  they  were  necessary 
witnesses  for  the  plaiutifi,  but  which  did  not  state  that  they 
were  material  witnesses, — Heir',  that  it  was  insufficient  to  author- 
ize the  taxation  of  theii"  fees. 

Where  a  party  on  taxation  of  costs  sought  to  tax  disbursements  for 
calendar  fee,  affidavit  and  witnesses'  fees,  and  there  was  no 
affidavit  of  disbursements,  -  Haiti,  that  the  clerk  properly  refused 
to  tax  them  ;  but  that,  the  items,  disallowed  being  taxable  on 
proper  proof  being  made,  tbere  should  be  a  new  taxation  be- 
fore the  clerk  on  affidavit  8up[)lying  the  defects. 

{Decided  June,  1887.) 

Motion  by  plaintiflf  for  a  review  of  the  taxation  of  costs 
by  the  Albany  county  clerk. 
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On  i  he  motion  of  defendant  the  case  was  ordered  over 
the  la?t  Albany  circuit  on  the  payment  of  costs.  The 
plaintiff  served  a  statement  of  costs  in  which  he  claimed 
for  four  witnesses,  one  day  each,  $2  ;  calendar  fee,  50  cts.; 
affidavits,  25  cts.;  term  fee,  $10.  The  only  affidavit  at- 
tached thereto  (omitting  signature  and  jurat)  is  as  follows: 

"  Albany  County,  ss :  James  O'Loughlin,  being  duly 
sworn,  says,  that  he  is  the  plaintiff  in  the  above  entitled 
action ;  that  said  action  was  on  the  19th  day  of  May  in- 
stant at  the  opening  of  the  court  put  over  the  present 
May  term  by  the  court,  on  the  payment  of  the  costs 
of  the  term  by  defendant  to  the  plaintiff;  that  the 
above  named  persons  were  subpoenaed  by  the  plaintiff 
on  the  18th  instant  to  attend  said  court  on  the  19th 
day  of  May  instant  at  10  A.  M.,  and  that  all  of  the  above 
named  persons  did  attend  in  court  as  witnesses  for  the 
plaintiff;  that  each  and  all  are  necessary  witnesses  for 
the  plaintiff  and  will  be  when  said  action  is  tried,  and  that 
all  of  them  reside  in  the  city  of  Albany." 

The  clerk,  on  the  objection  of  defendant,  refused  to 
allow  any  of  the  disbursements,  and  taxed  only  the  term 
fee. 

John  W.  ^lattice,  for  plaintiff  and  motion. 

Edward  J.  Aleegan,  for  defendant,  opposed. 

li;  was  right  to  reject  the  items  for  calendar  fee  and 
affidavits,  as  there  was  no  affidavit  or  proof  as  to  their 
being  paid  or  incurred.     Code  Civ.  Pro.  §  3267. 

The  plaintiff's  affidavit  should  have  stated  that  the 
persons  named  as  witnesses  were  material.  2  Lans.  Forms, 
1442  ;  Hicks  v.  Brennan,  10  Ahh.  Pr.  304.  When  witnesses 
are  not  sworn  in  the  case  the  affidavit  should  also  show 
how  they  are  material.  Robitzek  v.  Hect,  S  N.  Y.  Civ. 
Pro.  156. 
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Edwards,  J. — On  the  taxation  the  plaintiff  produced 
no  afl&davit  of  disbursements  and  no  affidavit  that  the 
wttnesses  were  material.  For  these  reasons  the  clerk 
was  right  in  taxing  term  fees  only.  Cafe  Civ.  Pro.  §3267  ; 
Dowling  V.  Bush,  12  How.  Pr.  446 ;  Haynes  v.  Mosher, 
15  Id.  2i6.  But  as  the  items  disallowed  by  the  clerk  are 
taxable  on  proper  proof  being  made,  there  should  be  a 
new  taxation  before  the  clerk  of  Albany  county,  on 
affidavit   supplying  defects  herein  indicated. 

As  plaintiff  asked  for  costs  of  motion  to  review  taxation 
and  was  properly  opposed,  defendant  should  have  SIO 
costs  of  opposition  to  motion. 


WATSON,  Appellant,  v.  PHYFE,  Eespondent. 

SuppjiME    Court,    First    Department,   General    Term, 
June,  1887. 

§  977. 

Calendar  practice  where  new  trial  ordered  on  appeal  .-—Notice  of  trial. 

Where  a  new  trial  is  ordered  on  an  appeal  from  a  judgment,  if  the 
case  is  on  the  general  calendar,  a  motion  may  be  made,  ujion  two 
days'  notice,  at  circuit,  to  have  the  case  j)laced  upon  the  day  calen- 
dar for  trial ;  if,  pending  the  appeal,  a  new  calendar  has  been  made 
uj)  from  which  the  case  has  been  omitted,  the  proper  i)ractice  is 
to  move  at  circuit  to  have  the  case  restored  to  tlie  general  calendar 
in  the  place  its  original  date  entitled  it  to  occupy,  and  then  to 
move  to  have  the  same  put  upon  the  day  calendar  for  trial. 

Where  a  case  was  tried  and  a  judgment  rendered  which  was  reversed 
on  appeal  and  new  trial  ordered,  no  new  notice  of  trial  is  neces- 
sary. 

Watson  c.  Phyfe  (11  X.  Y.  Civ.  Pro.  442),  affirmed. 

{Decided  June,  1887.) 
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Appeal  by  plaintiff  from  an  order  of  the  special  term 
restoring  this  cause  to  the  general  calendar  of  the  court 
and  placing  it  upon  the  day  calendar. 

The  facts  appear  in  the  opinion. 

G.  31.  Curtis,  for  plaintiff-appellant. 

C.  N.  Bovee  {Anwux,  Bitch  &  Woodford,  attorneys),  for 
defendant-respondent. 

Pes  Cueiam. — [Van  Bkunt,  P.  J. ;  Brady  and  Daniels, 
JJ.] — In  a  case  like  the  one  at  bar,  where  there  has 
been  a  reversal  at  the  general  term  and  a  new  trial  has 
been  ordered,  if  the  case  is  upon  the  general  calendar  the 
party  may  move  upon  two  days'  notice  at  the  circuit  to 
have  the  case  j)laced  upon  the  day  calendar  for  trial.  If, 
pending  the  appeal,  a  new  calendar  has  been  made  up 
and  the  case  has  been  omitted  from  such  new  calendar, 
the  party  desiring  to  place  the  case  upon  the  calendar 
may  move  at  circuit  to  have  the  case  restored  to  the 
general  calendar  in  the  place  its  original  date  entitled  it 
to  occupy ;  and  may  then  make  a  motion  upon  two  days' 
notice  to'  have  the  same  put  upon  the  day  calendar  for 
trial.  No  new  notice  of  trial  is  necessary,  as  the  case  has 
not  been  disposed  of. 

In  the  case  at  bar,  the  motion  was  improperly  made 
at  the  special  term  or  chambers,  but  as  no  such  objection 
was  taken  upon  the  hearing  of  the  motion  it  cannot  be 
considered  upon  this  appeal. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements  to  abide  the  event. 
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SWEET  V.  NORRIS. 

Supreme  Court,  Fourth  Department,  Chemung  County, 
Special  Term,   June,  1887. 

§  572.* 

Execution  against  llie  person — When  not  st^t  aside  because  of  delay  in 

issuing. 

i 

Where  a  defendant  arrested  on  an  execution  against  his  person  gave 
bail  for  and  was  admitted  to  the  jail  liberties,  and,  after  the  return 
of  the  execution  to  that  eflfect,  escaped  from  such  liberties  and 
thereafter  moved  to  set  aside  the  execution  on  the  ground  that  it 
was  not  issued  within  ten  days  after  the  return  of  the  execution 
against  the  property,  nor  within  three  months  after  the  entry  of 
the  judgment, — Held,  that  the  motion  should  be  denied  ;  that 
such  limitations  were  to  prevent  a  plaintiff  having  a  defendant  in 
actual  or  constructive  imprisonment  under  an  order  of  arrest, 
from  continuing  his  imprisonment  indefinitely  by  delaying  the 
entry  of  the  judgment  or  by  delaying  to  issue  his  execution,  and 
were  only  applicable  to  an  action  in  which  an  order  of  arrest  had 
been  issued. 

{Decided  June  27,  1887.) 

Motion  by  defendant  for  an  order  setting  aside  an 
execution  against  his  person,  for  the  reason  that  it  was 
not  issued  within  ten  days  after  the  return  of  the  execu- 
tion against  his  property,  nor  within  three  mouths  after 
the  entry  of  the  judgment,  as  prescribed  in  Code  Civ. 
Pro.   §572. 

On  September  10,  1886,  a  judgment   was  entered  in 

*  See  the  following  cases,  decided  under  this  section  :  De  Silva  r. 
Holden,  11  N.  Y.  Civ.  Pro.  404  ;  Wright  r.  Grant,  11  Id.  407. 
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the  office  of  the  clerk  of  the  county  of  Chenango  for 
$1,326.12  damages  and  costs  in  an  action  the  nature  of 
which  authorized  the  imprisonment  of  the  defendant  upon 
an  execution.  On  Sej^tember  11,  1886,  an  execution  was 
duly  issued  against  the  defendant's  property,  which  was 
duly  returned  wholly  unsatisfied,  and  on  November  11, 
18  6,  filed  in  said  clerk's  office.  On  January  3,  1887,  an 
execution  was  issued  against  the  defendant's  person  to 
the  sheriff  of  the  city  and  county  of  New  York,  who,  on 
January  8,  1887,  arrested  the  defendant  thereon,  and,  on 
January  10,  1887,  admitted  him  to  the  liberties  of  the  jail 
upon  receiving  a  bond  pursuant  to  Code  Civ.  Pro.  §§  149, 
150  ;  and  thereupon  said  execution  was  returned  to  that 
effect,  and  on  January  13,  1887,  filed  in  said  clerk's  office. 
On  April  6,  1887,  defendant  escaped  from  the  liberties  of 
said  jail,  and,  while  he  was  so  at  large,  he  and  his  sureties 
were  sued.     The  defendant  thereafter  made  this  motion. 

Albert  F.  Gladding,  for  defendant,  and  motion. 
/.  S.  &  H.  D.  Neivton,  for  plaintiff,  opposed. 

FoLLETT,  J  — The  limitations  of  time  prescribed  in 
section  572*  are  to  prevent  a  plaintiff,  having  a  defendant 
in  actual  or  constructive  imprisonment  under  an  order  of 
arrest,  from  continuing  his  imprisonment  indefinitely  by 
delaying  the  entry  of  his  judgment  or  by  delaying  to  issue 
his  execution.  Before  the  amendment  to  this  section, 
plaintiffs  sometim.es  omitted  to  enter  their  judgments  or 
to  issue  their  executions  for  a  long  period,  and  thus  held 
the  defendants  in  actual  or  constructive  imprisonment 
under  such  order,  and  it  was  for  the  purpose  of  prevent- 
ing this  abuse  that  this  section  was  amended. 

Under  an  execution  for  the  collection  of  less  than  S500 
a  defendant  may  be   discharged   at   any   time  by  giving 

*  /.  e.,  section  572,  as  amended  by  Laws  of  1886,  chap.  672. 
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fourteen  days'  notice  and  surrendering  all  his  property 
not  exempt  by  law  from  execution  {Code  Civ.  Pro.  §§  2202, 
2205),  and  he  cannot  be  imprisoned  more  than  three 
months  {Code  Civ.  Pro.  §  111).  Under  an  execution  for 
the  collection  of  $500  or  more,  a  defendant  may  be  dis- 
charged «,fter  he  has  been  imprisoned  three  months,  by 
gi^'ing  fourteen  days'  notice  and  surrendering  all  his 
property  not  exempt  by  law  from  execution  ( Code  Civ.  Pro. 
§§  2202,  2205),  and  he  cannot  be  imprisoned  more  than 
six  months  (CWe  Civ.  Pro.  §  111).  Section  572  is  only 
applicable  in  an  action  in  which  an  order  of  arrest  has 
been  issued. 

The  motion  is  denied,  with  costs. 


Estate  of  DAVID  McM  ASTER,  Deceased. 

Supreme  Court,  Fiest  Department,  New  York  County, 
Special  Term,  June,  1887. 

§§   810,  Pf  seq.,  2577,  et  fieq. 
Undertaking  on  appetd  from  gnrror/ate' s  decree — Husband  and  w'/e. 

A  husband  has  not  the  legal  capacity  to  be  the  stirety  of  his  wife  on 
an  undertaking  on  apj^eal  from  a  surrogate's  decree. 

(/>.„.;,;„./.  J...,.' 27,  1887.) 

Exception  by  the  respondent  to  the  sufficiency  of  the 
siivpfips  upon  the  appellant's  undertaking  on  appeal. 

As  security  upon  appeals  from  orders  of  the  surrogate, 
Mary   G.  Muir,   as   executrix  of  David   McMaster,  gave 
Voii.  Xn.— 12 
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three  undertakings,  upon  each  of  which  her  husband, 
David  Muir,  was  a  surety.  The  respondent,  Johanna 
Bernhard,  excepted  to  his  sufficiency  as  a  surety,  upon 
the  ground  that  he  had  not  the  legal  capacity  to  be  the 
surety  of  his  wife. 

Roger  Foster,  in  support  of  the  exceptions. 

Under  the  common  law  a  man  could  not  act  as  surety 
for  his  wife,  because  he  and  she  were  considered  as  one 
and  the  same  person.  See  1  Blachs.  Comm.  442.  The 
different  acts  increasing  the  power  of  married  women  in 
this  State  have  not  destroyed  the  legal  unity  of  husband 
and  wife,  nor  taken  away  any  disabilities  of  the  husband. 
Bertles  v.  Nunan,  92  N.  Y.  152,  159.  Tenancy  by  the 
entirety  was  not  thus  abolished.  Berttes  v.  Nunan,  92 
N.  Y.  152 ;  Zorntlein  v.  Bram,  100  I<1  12.  It  has  been 
held  that  husband  and  wife  cannot  act  as  copartners. 
Fairlee  v.  Bloomingdale,  14  Abb.  N.  C.  341 ;  Noel  v.  Kin- 
ney, 15  /(/.  403 ;  Kaufman  v.  Schoeffel,  37  Hun,  140. 

Alex.  Thai)},  opposed. 

Lawrence,  J. — The  cases  cited  by  Mr.  Foster  seem  to 
sustain  the  exceptions  taken  by  him  to  the  sufficiency  of 
Mr.  Muir  as  surety  for  his  wife. 


CIVIL  PROCEDURE  REPORTS.  179 


Estate  of  Gilman. 


Estate  of  NATHANIEL  GILMAN,  Deceased. 
'      Sukbogate's  Court,  New  York  Coxjnty,  June,  1887. 
§  3317,  subd.  11. 

Where  a  roferee  was  appointed  in  May,  1887,  in  a  proceeding  for  an 
accountinc?  commenced  before  tho  enactment  of  the  Code  of  Ci\'il 
Procedure,  the  referee's  fees  are  those  prescribed  by  Laws  of 
1870,  cliap.  359,  §  6,  viz..  thiee  dollars  per -day  ;  and  the  surro- 
gate cannot  allow  any  increased  compensation,  notwithstanding 
the  parties  have  agreed  that  the  referee's  compensation  should  be 
*•  left  to  ba  determined  by  the  surrogate  upon  the  coming  in  of 
the  final  report  without  regard  to  statutory  fees,"  and  such 
agreement  was  entered  upon  the  referee's  minutes.  Such  an 
agreement  would  not  be  binding  because  not  in  writing,  and  even 
if  it  were*held  to  be  in  writing,  it  would  still  not  be  binding  be- 
cause of  indefiniteness. 

Chase  v.  James  (16  Huu,  14),  First  Nat.  Bank  of  Cooperstown  v. 
Tamajo  (77  JV.  V.  47G),  followed. 

[Decidetl  June,  1887.) 

Application  by  a  referee  to  have  his  fees  adjusted  be- 
fore the  filinf;  of  his  report,  and  that  the  same  be  at  a 
greater  rate  than  that  fixed  by  law. 

The  opinion  states  the  facts. 

Charles  Mattliewa,  referee,  for  the  application. 

Henrij  E.  Knox,  Latham  G.  Real,  WHUam  D.  Udell, 
Raphael  J.  Moses,  Jr.,  and  James  A.  Hudson,  for  legatees. 

Rollins,  S. — By  an  order  of  this  court,  entered  on  May 
4,  1887,  Charles  Mathews,  Esq.,  was  appointed  referee  in 
the  above  entitled  proceeding.     On  May  10, 1887,  an  entry 
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was  made  upon  the  minutes  of  the  referee,  to  the  effect 
that  it  had  been  agreed  between  the  counsel  for  the 
respective  parties  that  the  referee's  compensation  should 
be  "left  to  be  determined  by  the  surrogate  upon  the 
coming  in  of  the  final  report  without  regard  to  statutory 
fees." 

This  proceeding  was  commenced  before  the  enactment 
of  the  Code  of  Civil  Procedure,  and  the  order  of  reference 
was  made  in  pursuance  of  section  6  of  chapter  359  of  the 
Laws  of  1870.*  That  section  declared  that  a  referee 
appointed  by  the  surrogate,  in  accordance  with  the 
authority  conferred  by  said  chapter,  should  have  "the 
same  powers  and  compensation  as  referees  appointed  by 
the  supreme  court." 

"When  the  act  of  1870  came  upon  the  statute  book,  the 
compensation  of  referees  appointed  by  the  supreme  court 
was  fixed' by  section  313  of  the  Code  of  Procedure  at  $3 
per  day,  with  liberty  to  the  parties  participating  in  the 
litigation  to  "  agree  in  writing  upon  any  other  rate  of 
compensation." 

The  force  and  effect  of  section  31 3  were  the  subject  of 
consideration  by  the  supreme  court  in  Chase  v.  James 
(16  Hun,  14),  and  by  the  court  of  appeals  in  First  National 
Bank  of  Cooperstown  v.  Tamajo  (77  N.  Y.  476).  It  was  in 
both  these  cases  decided  that  an  entry  in  the  referee's 
minutes  respecting  his  compensation  could  not  operate  to 
increase  it  above  the  statutory  standard,  and  that  even  if 
such  entry  could  be  »3garded  as  substantially  amounting 
to  an  "  agreement  in  writing,"  it  would  not  be  binding 
upon  the  parties  unless  it  fixed  with  definiteness  the  rate 
of  compensation  which  was  to  be  substituted  for  the  rate 
prescribed  in  the  statute. 

Andrews,  J.,  pronouncing  the  opinion  of  the  court  of 
appeals  in  the  case  last  cited,  said  :  "  The  statute  making 
compensation  beyond  the  statute  rate  to  depend  upon  a 

*Vi(k  Code  Civ.  Pro.  §  3347,  subd.  11,  and  /(/.  §  2567. 
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written  agreement  between  the  parties  fixing  snch  in- 
creasad  rate,  is  in  harmony  with  the  general  policy  of  the 
law  that  costs  when  allowed  shall  he  according  to  fisod 
and  definite  rule,  and  hJkiU  not  depeiul  us  io  amount  upon  tie 
{iiscre:ion  of  any  court  or  officer." 

I  am  forced  to  hold,  therefore,  that  in  spite  of  the  stip- 
ulation of  May  10,  1887,' the  fees  of  the  referee  for  his 
liiborious  services  can  be  taxed  by  the  surrogate  at  no 
greater  rate  than  at  the  ridiculously  inadequate  rate  of  $3 
per  day. 


IRSCH   V.  IRSC^. 

Superior  Court  of  the  City  op  New  York,  Trial  Term, 
June,  1887. 

§831. 

Divorce — What  husband  or  voife  mny  testify  to  in.  action  for. 

Under  Code  of  Civil  Procedure,  section  831,  as  amended  in  1887,  on 
the  tnal  of  an  actioQ  founded  upon  allegation  of  adultery,  a  hus- 
band or  wife  is  a  competent  witness,  subject  to  the  general  rules 
of  evidence  to  give  all  testimony  that  may  have  a  mateiial  effoct 
in  convincing  or  persuading  the  mind  of  a  judge  or  jury,  either 
directly  or  by  necessary  inference,  that  the  allegation  of  adultery 
is  untrue ;  and  is  not  confined  simply  to  denying  such  allegation. 

(Decided  June  17,  1887.) 

Objection  to   testimony  offered  on  trial  of  action  for 
absolute  divorce. 

The  opinion  states  the  facts. 

J.  Vincerd,  for  plaintiffl 
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Ftdlerion  &  JRitshmore,  for  defendant. 

DuGEO,  J. — The  defendant  in  this  action,  -^vhich  is 
brought  for  an  absolute  divorce,  denies,  in  her  answer,  the 
allegations  of  adultery  contained  in  the  complaint. 

Pursuant  to  the  amendment  to  the  Code  (§  831),  passed 
in  April,  1887,  she  became  a  witness  in  her  own  behalf, 
and  on  the  witness  stand  again  denied  the  said  allegations. 
Her  counsel  wished  to  put  other  questions  to  her,  which, 
if  answered  by  her,  would  tend  to  disprove  the  charges 
set  up  in  the  complaint.  To  this,  counsel  for  plaintiff 
objects,  contending  that  the  only  effect  of  the  amendment 
of  1887  was  to  permit  the  defendant  to  become  a  witness 
only  for  the  purpose  of  denying  the  allegation,  and  that  her 
testimony  should,  therefore,  be  limited  and  restricted  to 
a  simple  denial,  and  that  she  should  not  be  permitted  to 
testify  to  facts  and  circumstances  which,  if  accepted  as 
true  by  the  jury,  would  have  a  tendency  to  show  that  the 
charges  against  her  are  false. 

Counsel  have  not  referred  me  to  any  decision  inter- 
preting this  amendment.  The  amendment  is  to  the  effect 
that  "  a  husband  or  wife  is  not  competent  to  testify  against 
the  other  ....  except  to  prove  the  marriage  or 
to  disprove  the  allegation  of  adultery."  The  word  "  dis- 
prove "  is  defined  to  mean  "  to  prove  to  be  false  or 
erroneous,"  so  that  in  effect  the  amendment  to  section  831 
may  be  taken  to  read  as  follows  :  "  A  husband  or  wife  is 
not  competent  to  testify  against  the  other  .... 
except  to  prove  the  marriage  or  to  prove  the  allegation  of 
adultery  to  be  false  or  erroneous."  After  carefully  con- 
sidering this  amendment,  I  am  compelled  to  the  view  that 
the  Legislature  intended  that  on  the  trial  of  an  action 
founded  upon  an  allegation  of  adultery,  a  husband  or 
wife  is  competent,  subjact  to  the  general  rules  of 
evidence,  to  give  all  testimony  that  may  have  a  material 
effect  in  convincing  or  persuading  the  mind  of  a  judge  or 
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jury,  either  directly  or  by  necessary  inference,  that  the 
allegation  of  adultery  is  untrue. 


SANDFORD,  Appellant,  v.   SANDFORD  Respondent. 

Supreme  CouRr,  First  Department,  General  Term, 
May,  1887. 

§§  1769-1773,  2166-2282. 

Contempt —  What  must  be  shown  to  authorize  punishment  for  failure  to 
pay  cdimo'iy. 

An  order  punishing  a  husband  for  contempt  ia  failing  to  paj  alim- 
ony ordered  in  an  action  for  divorce,  cannot  be  granted,  where  it 
does  not  appear  that  the  husband  has  not  any  real  or  personal 
property,  and  that  iiayment  of  the  money  cannot  be  enforced  by 
sequestration  thereof. 

Rahl  V.  Rahl  (U  N.  Y.  Weekly  Dig.  330) ;  Isaacs  v.  Isaacs  (61  How. 
Pr.  3C9),  followed. 

Instance  of  a  case  in  which  costs  of  an  ai)i>eal  from  an  order  com- 
mitting a  husband  for  contempt  for  failure  to  pay  alimony  were 
not  awarded  him  upon  the  reversal  thereof  for  the  reason  that  he 
had  not  answered  the  application  on  the  merits. 

(Decided  May  13,  1887.) 

Appeal  from  an  order  granting  an  attachment  against 
the  plaintiJB  as  for  a  contempt  for  his  willful  refusal  to 
pay  alimony  pursuant  to  an  order  the  re  re  tof ore  made. 

On  April  28,  1883,  an  order  was  made  requiring  the 
plaintiff  to  pay  the  defendant  the  sum  of  §6  jjer  week 
during  the  pendency  of  this  action,  which  was  brought 
for  divorce.  On  November  1^,  1386,  the  defendant  dulj- 
demanded  the  payment  oi  §486^  the  amount  of  alimony 
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then  in  arrears  ;  and  upon  proof  of  sucli  demand  ;  of  due 
service  of  the  order  directing  the  payment  of  alimony  and 
of  the  pliuutiff's  failure  to  pay  the  same,  the  defendant 
thereafter  moved  upon  an  order  to  show  cause  why  the 
plaintiff  should  not  be  punished  as  for  a  contempt.  This 
motion  was  granted  at  the  special  term,  and  this  apj)eal 
theredfter  taken  from  the  order  thereupon  entered. 
Other  facts  are  stated  in  the  opinion. 

William  B.  Tullis,  for  plaintiff-appellant. 
There  being  no  adjudication  that  the  misconduct 
charged  against  the  appellant  "was  calculated  to,  or 
actually  did,  defeat,  impair,  impede  or  prejudice  the 
rights  or  remedies  of"  the  respondent,  the  order  of  com- 
mitment cannot  be  sustained.  Code  Civ.  Pro.  §§  2266, 
2281 ;  Swenarton  v.  Shupe,  9  N.  T.  Civ  Pro.  402  ;  Sand- 
ford V.  Sandford,  9  Id.  289.  This  proceeding  was  insti- 
tuted by  order  to  show  cause.  There  appears  to  be  no 
recital  therein,  nor  proof  that  payment  of  the  alimony 
claimed  cannot  be  enforced  by  sequestration,  or  by  some 
means  other  than  the  extreme  remedy  of  taking  the 
plaintiff's  body.  This  proceeding  is,  therefore,  radicalh^ 
defective.  Code  Civ.  Pro.  §§  1772,  1773 ;  Lansing  v.  Lans- 
ing, 4  Lans.  377;  Pritchard  v.  Pritchard,  4  Abb.  N.  C  298. 

Albert  Day,  for  defendant-respondent. 

Brady,  J. — The  affidavit  upon  which  the  order  was 
made  herein  to  punish  the  plaintiff  makes  no  suggestion 
whether  the  plaintiff  had  property  or  not,  and  the  oi«.ii.i 
does  not  declare  that  the  conduct  of  the  plaintiff  was  cal- 
culated to  and  actually  did  impair,  impede  or  prejudice 
the  rights  or  remedies  of  the  respondent. 

The  proceedings  to  punish  a  defendant  for  the  non- 
payment of  alimony  are  initiated  by  sections  1769-1772, 
1773  of  the  Code,  and  embrace  sections  2260-2282  also.  If 
it  appears  presumptively  to  the  satisfaction  of  the  court 
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that  payment  of  the  alimony  ordered  cannot  be  enforced 
against  the  party  directed  to  pay,  by  sequestration  of  his 
personal  property,  and  the  rents  and  profits  of  his  real 
estate,  the  proceedings  to  punish  him  may  be  taken  under 
the  sections  lastly  mentioned,  and  to  which  the  defendant 
resorted  in  this  proceeding. 

It  does  not  app?ar  whether  the  plaintiff  has  any  real 
or  personal  property,  and  it  does  not  presumptively 
appear  from  anything  contained  in  the  record  that  pay- 
ment cannot  be  enforced  by  the  sequestration  of  such 
property,  and  consequently  the  order  made  is  not  main- 
tainable. In  Rahl  v.  Rahl  (14  N.  Y.  W&kly  Di<j.  360),  the 
necessity  of  allegations  in  reference  to  the  requirements 
stated  was  recognized.  See  also  Isaacs  v.  Isaacs  (61  How. 
Pr.  369). 

It  is  not  necessary  to  consider  in  addition  the  point 
taken  by  the  appellant,  that  it  should  also  appear  as 
adjudicated, — that  the  misconduct  of  the  plaintiff  tended 
to  and  did  impair  the  rights  of  the  defendant, — inasmuch 
as  the  proceeding  is  fatally  defective  in  substance  as  sug- 
gested. The  Code  contemplates  the  appropriation  of  the 
property  of  the  party  first,  and  if,  that  be  not  sufficient  to 
pay  the  amount,  then  to  punish  by  mandatory  process. 
(Cases  supra). 

For  these  reasons  the  order  appealed  from  must  be 
reversed,  but  as  the  plaintiff  has  not  answered  the  appli- 
cation on  the  merits,  no  costs  will  be  allowed. 

Van  Brunt,  P.  J.,  and  Daniels,  J.,  concurred. 
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WAENER,  AS  Assignee  of  the  Penn  Bank,  Appellant, 
I'.   THE    FOURTH    NATIONAL    BANK    et    al, 

Respondents. 

Supreme  Court,  First  Department,  General  Term,  May, 

1887. 

§§  648,  649. 

Attachment — Mode  of  levying  upoa  negotiable  securities— Effect  of  pledge 

thereof. 

A  levy  under  an  attachment  can  only  be  made  upon  notes  and  other 
negotiable  securities  by  the  officer's  taking  the  same  into  his 
actual  possession  ;  and  the  fact  that  such  securities  are  in  the 
possession  of  one  who  holds  them  as  collateral  security  for  a 
loan,  does  not  change  the  rule;  no  other  mode  of  making  a  levy  is 
prescribed,  and  nothing  else  will  constitute  a  levy. 

Anthony  v.  Wood  (6  iV.  F.  Civ.  Pro.  164),  followed. 

Clarke  v.  Goodridge  (41  JST.  Y.  210);  Brownell  v.  Carnley  (3  Duer, 
9),  distinguished. 

/;;  seems,  that  in  order  to  constitute  a  valid  levy  under  execution  it 
is  not  necessary  that  the  sheriflf  should  take  actual  possession  of 
the  property  levied  upon;  but  a  course  of  procedure  which  may 
create  a  valid  lien  by  levy  under  an  execution  is  of  no  effect 
when  an  attachment  is  the  process  under  which  the  procedure  is 
taken. 

{Decided  May  13,  1887.) 

Appeal  by  plaintiff  from  a  judgment  in  favor  of 
defendant. 

On  May  13,  1884,  the  Penn  Bank,  a  corporation  duly 
organized  under  the  laws  of  Pennsylvania,  delivered  to 
the  American  Exchange  Bank  a  large  amount  of  negotiable 


CIVIL  PROCEDUKE  REPORTS.  187 

Warner  r.  Fourth  National  Bank. 

securities,  including,  among  others,  notes  of  the  McCal- 
mont  Oil  Company  for  $2,500,  and  notes  of  the  American 
Tube  and  Iron  Company  for  $6,200,  as  collateral  security 
for  a  loan  made  by  the  American  Exchange  Bank  to 
said  Penn  Bank,  for  an  amount  less  than  the  face  of  said 
securities.  On  May  21,  1884,  the  defendant,  the  Fourth 
National  Bank,  commenced  an  action  against  the  Penn 
Bank  to  recover  $10,000,  and  procured  the  issuing  of  an 
attachment  therein.  On  May  22, 1884,  the  sheriff  served 
copies  of  said  warrant  of  attachment  upon  the  American 
Exchange  Bank,  which  then  had  such  securities,  and  upon 
the  McCalmont  Oil  Company  and  the  American  Tube  and 
Iron  Company,  together  with  a  notice  showing  that  the 
interest  of  the  Penn  Bank  in  said  security  was  attached. 
On  the  22d  day  of  the  same  month,  the  Penn  Bank  made 
a  general  assignment  under  the  statutes  of  the  State  of 
Pennsylvania,  at  Pittsburgh,  Pennsylvania,  to  this 
plaintiff.  On  July  23,  1881,  judgment  was  recovered  in 
the  action  brought  by  the  Fourth  National  Bank  against 
the  Penn  Bank,  and  execution  was  issued  thereon  to  the 
sheriff  of  the  city  and  county  of  New  York  against  said 
attached  property.  The  American  Exchange  Bank  col- 
lected the  securities  pledged  as  aforesaid,  and  secured 
payment  therefrom  of  its  advances  ;  there  remained  in  its 
hands  about  $5,000.  The  sheriff  of  the  city  and  county  of 
New  York  claimed  this  fund  under  the  attachment  and 
an  execution,  issued  to  him  in  the  action  brought  by  the 
Fourth  National  Bank  against  the  Penn  Bank ;  and  the 
plaintiff  as  receiver  of  tlie  Penn  Bank,  also  made  claim  to 
said  funds,  and  brought  an  action  to  recover  the  same,  in 
which  the  Fourth  National  Bank  and  the  sheriff  were,  on 
motion  of  the  American  Exchange  Bank,  interpleaded  as 
parties  defendant  and  substituted  in  its  stead.  The  action 
was  tried  at  special  term  upon  facts,  which  were 
agreed  to,  and  judgment  rendered  in  favor  of  the  defend- 
ants from  which  this  appeal  is  taken. 
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James  Watson,  for  plaintiff-appellant. 

Section  648  of  the  Code  of  Civil  Procedure  provides 
that  a  promissory  note,  or  other  instrument  for  the  pay- 
ment of  money  only,  which  behrngs  to  the  defendant,  and 
is  found  within  the  county,  may  be  levied  upon  under  a 
warrant  of  attachment ;  and  section  6-19  declares  that  the 
sheriff  must  levy  upon  such  property  by  taking  the  same 
into  his  actual  custody.  But  this  was  not  done.  It  is 
only  when  the  sheriff  thus  takes  the  bond,  note,  etc., 
into  his  actual  custody  that  the  result  decli^red  by  section 
648  is  produced,  to  wit,  "  a  levy  upon  and  a  seizure  and 
attachment  of  the  debt  represented  thereby."  "  Nothing 
else  will  constitute  the  levy.  Until  the  officer  has 
obtained  the  actual  custody  he  has  made  no  levy,  and  can 

make   none We    have   nothing  to   do  with 

the  wisdom  of  the  rule.  We  can  only  enforce  it  as  it  is 
plainly  written."    Anthony  v.  Wood,  6  iV.  Y.  Civ.  P/'o.  164 

Stief  V.  Hart  (1  N.  Y.  20),  was  a  case  involving  the 
question  of  the  right  of  a  sheriff,  with  an  execution  in 
his  hands,  to  levy  upon  and  take  from  the  possession  of 
of  the  pledgee  certain  goods  pledged  by  the  judgment 
debtor.  The  question  arose  under  a  statute  providing 
that  "the  right  and  interest  in  such  goods,  of  the  person 
making  such  pledge,  may  be  sold  on  execution,"  etc. 
There  was  also  in  the  statute  a  provision  as  fellows  :  "  No 
personal  property  shall  be  exposed  for  sale,  unless  the 
same  be  present  and  within  the  view  of  those  attending 
such  sale."  .  .  .  There  was  no  direction  in  the  stat- 
ute to  the  sheriff  to  take  actual  possession  of  goods  in 
pledge  :  all  that  was  fairly  required  to  satisfy  th  3  let- 
ter and  spirit  of  the  law  was  that  the  goods  should  be 
impressed  with  a  levy,  in  the  first  instance,  and  then  at 
the  time  of  the  sale  that  they  should  be  "  present  and 
within  the  view  of  those  attending  the  sale."  And  yet 
both  the  supreme  court  and  the  court  of  appeals  held  that 
the  sheriff  was  justified  in  taking  the  property  out  of 
the  hands  of  the  pledgee  into  his  own  possession.     See 
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Bakewell  v.  Cook,  6  HiUy  484.  .  .  .  How  much 
stronger  than  the  language  of  that  statute,  are  the  words 
used  in  section  049  of  the  Code. 

Mr.  Throop  in  a  note  to  section  618,  Code  of  Civil 
Procedure  (Throop's  Edition),  remarks  that  most  of  the 
securities  referred  to  in  that  section  are  now  generally 
regarded,  not  only  by  the  mercantile  community,  but 
also  by  jurists,  rather  as  property,  than  as  mere  evidences 
of  debt,  and  that  this  idea  has  been  incorporated  into 
that  section.  Section  648  thus  treats  bonds,  promissory 
notes,  <fec.,  as  property,  and  section  649,  subdivision  2,  in 
referring  to  "  personal  property,  capable  of  manual 
delivery,"  adds,  **  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money."  So  far  as 
we  can  learn,  neither  this  court  nor  the  court  of  appeals 
has  been  called  upon  to  decide  whether  under  section  649 
the  act  of  pledging  personal  property,  capable  of  manual 
delivery,  renders  such  property  incapable  of  manual 
delivery ;  but  this  is  the  position  taken  by  defendants' 
counsel.  The  nearest  approach  to  any  authority  for  such 
a  proposition  is  an  obiter  dictum  of  the  superior  court, 
repeated  by  Chief  Justice  Hunt,  in  Clarke  v.  Goodridge 
(41  N.  Y.  214).  A  reference  to  that  case,  however,  will 
show  that  the  question  before  the  court  was  the  sufficiency 
of  the  notice  served  with  the  warrant,  and  the  decision 
was  that  the  notica  was  insufficient,  and  no  levy  was 
effected.  Besides,  that  case  arose  under  Code  Pro.  §  234, 
for  which  Code  Civ.  Pro.  §  649  is  a  substitute.  As 
already  remarked,  section  648  treats  bonds,  notes,  &c.,  as 
tangible  property  ;  of  what  use,  therefore,  are  the  words, 
"  including  a  bond,  promissory  note,"  <S:c.,  in  section  649, 
subdivision  2,  if  they  are  not  intended  to  mean  more  than 
that  such  instruments  are  capable  of  manual  delivery  ? 
That  fact  had  already  been  declared  by  section  648.  The 
true  reason  of  the  introduction  of  these  words  in  section 
649,  and  their  meaning,  is  that  the  only  way  in  which  the 
sheriff  may  impress  upon  the  legal  title  to  such  securities 
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a  lien  under  a  warrant  of  attachment  is  to  reduce  the 
same  to  his  actual  custody.  His  doing  so  does  not  divest 
the  lien  of  the  pledgee,  and  with  the  property  thus  in  the 
custody  of  an  officer  of  the  law,  the  lien  claimants  thereon, 
whether  by  contract  or  by  process  of  law,  would  have 
more  certain  protection.     See  Anthony  v.  Wood,  supra. 

David  Wilcox  {Bristow,  Peet  d  Opdyke)^  attorneys), 
for  defendants-respondents. 

The  attachment  proceedings,  of  course,  are  not  now 
subject  to  attack  (Denman  v.  McGuire,  101  N.  Y.  161 ; 
Carr  v.  Yan  Hoesen,  26  Hun,  316  ;  Brown  v.  Guthrie,  39 
Id.  31) ;  and  there  can  be  no  question  as  to  the  sufficiency 
of  the  notice  served  with  the  warrant  (O'Brien  v.  Mer- 
chants' Ins.  Co.,  50  N.  Y.  128).  It  is  clear,  also,  that  the  war- 
rant was  eflfectually  levied.  It  has  been  already  pointed 
out  that  the  Code  provides  for  attachment  of  negotiable 
instruments  and  the  debts  represented  thereby.  They 
are  described -as  personal  property,  and  when  they  are 
capable  of  manual  delivery  the  attachment  is  to  be  levied 
by  taking  them  into  the  sheriff's  actual  custody  {Code 
Civ.  Pro.  §  649,  subd.  2  ;  Anthony  v.  Wood,  6  N.  Y.  Civ. 
Pro.  164).  But  when  they  are  already  pledged  for  a  debt, 
they  come  within  the  description  of  personal  property 
incapable  of  manual  delivery  {Cade  Civ.  Pro.  §  649,  subd. 
3).  This  needs  no  argument.  For,  surely,  tbe  sheriff 
could  not  wrest  them  from  the  pledgee  in  defiance  of  its 
prior  rights.  There  was  some  suggestion  below  that, 
under  Stief  V.  Hart  (1  N.  Y.  20),  the  sheriff  could  have 
taken  possession  of  the  property.  But  that  case  was 
decided  wholly  on  the  terms  of  the  statute  regarding  sale 
under  execution  of  property  pledged,  and  its  effect  has 
been  distinctly  limited  to  that  precise  statute  (Wood  v. 
Orser,  25  N.  Y.  348,  357;  Harris  v.  Murray,  28  Id.  574, 
576).  It  could  have  no  present  application  in  any  event, 
as  this  was  a  levy  under  an  attachment  and  upon  a  chose 
in  action,  such  as  the  sheriff  has  no  authority  to  sell  on 
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execntion  (Harris  v.  Murray,  supra).  This  was  ruled  in 
Clarke  v.  Goodridge  (41  N.  Y.  210).  In  that  case,  the 
attachment  was  upon  certain  securities  pledged  as  collat- 
eral ;  the  court  said  that  the  expression  "  *  property  in- 
capable of  manual  delivery  to  the  sheriff'  is  applicable  to 
property  not  only  which,  in  its  nature,  is  thus  incapable 
of  manual  delivery,  but  also  to  that  which  has  become 
so  from  its  peculiar  position,  as  where  it  is  under  pledge 
or  consignment,  with  advances  made  upon  the  property. 
The  property  here  was  subject  to  both  these  disabilities. 
It  could  not  be  levied  upon  bodily,  because  it  consisted 
of  choses  in  action,  and  for  the  further  reason  that  the 
pledgee  was  entitled  to  its  possession."  So,  too,  in 
Brownell  v.  Carnley  (3  Due>\  9),  an  attachment  was  levied 
upon  goods  pledged  for  advaaces.  The  court  said  that 
such  goods  could  not  be  taken  from  the  possession  of 

the  pledgee  into  the  sheriff's   actual   custody 

After  prescribing  the  manner  in  which  attacliments  shall 
be  levied  upon  personal  property,  in  which  are  included 
instruments  for  the  payment  of  money,  when  the  same  is 
capable  of  manual  delivery  {Code  Civ.  Pro.  §  G49,  subd. 
2),  the  Code  provides  that  other  personal  property, — 
namely,  personal  property  incapable  of  manual  deliv- 
ery,— shall  be  levied  upon  by  leaving  a  certified  copy  of 
the  wa,rrant,  and  a  notice  showing  the  property  attached, 
with  the  person  holding  the  same  {Code  Civ.  Pro.  §  649, 
subd.  3).  The  American  Exchange  National  Bank  was 
the  person  holding  this  property  incapablo  of  manual 
delivery, — namely,  these  hypothecated  negotiable  instru- 
ments,— and  the  attachment  was  served  upon  it  in  the 
manner  specified. 

It  seoms  quite  clear  that  this  service  was  sufficient. 
But  if,  by  reason  of  the  securities  being  hypothecated, 
the  interest  of  the  Penn  Bank  is  to  be  regarded  as  coming 
within  the  description  of  a  demand  other  than  an  instru- 
ment for  the  payment  of  money — being  merely  the  con- 
tract right  to   receive   any   overplus  realized — still  the 
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■warrant  was  properly  served.  For,  in  such  case,  the  ser- 
vice is  to  be  by  leaving  a  certified  copy  of  the  warrant 
with  the  person  against  whom  the  demand  exists  (Coie 
Civ.  Fro.  §  649,  subd.  3).  The  American  Exchange  Bank 
was  the  person  against  whom  said  demand  existed.  And 
with  it,  as  has  been  said,  was  left  a  certified  copy  of  the 
warrant. 

VjVN  Brunt,  P.  J. — The  appellant  claims  that  if  the 
title  to  this  paper  was  in  the  Penn  Bank  at  the  time  the 
attachment  was  served,  that  no  lien  was  acquired,  because 
the  sheriff  did  not  take  the  paper  into  his  actual  custody. 

Section  649  of  the  Code  of  Civil  Procedure  prescribes 
the  method  of  levy  under  an  attachment. 

It  provides  that  a  levy  under  an  attachment  must  be 
made  upon  personal  property  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument 
for  the  payment  of  money,  by  taking  the  same  into  the 
sheriff's  actual  custody.  Upon  other  personal  property 
by  leaving  a  certified  copy,  &c. 

In  the  case  of  Anthony  v.  Wood  (6  N.  Y.  Civ.  Pro.  164), 
the  court  expressly  decided  that  until  the  officer  has  ob- 
tained the  actual  custody  of  the  property,  he  has  made 
no  levy  under  an  attachment  and  can  make  none. 

In  that  case,  however,  the  property  sought  to  be 
reached  was  absolutely  the  defendant's,  and  no  one  had 
any  claim  to  possession  except  the  defendant,  and  there- 
fore the  property  was  so  situate  that  it  was  capable  of 
manual  delivery.  But  in  case  the  property  has  been 
pledged,  does  a  different  rule  prevail? 

It  is  claimed  by  the  respondents  that  when  personal 
property,  although  capable  of  manual  delivery,  has  been 
pledged,  it  comes  within  the  description  of  personal 
property  incapable  of  manual  delivery,  because  the  sheriff 
could  not  wrest  it  from  the  pledgee  in  defiance  of  his 
prior  rights,  and  that  this  is  so  plain  that  it  needs  no 
argument  to  demonstrate. 
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It  would  seem  to  be  the  just  and  equitable  view  to 
take  of  the  question,  but  we  cannot  see  how  the  statute 
can  be  construed  in  that  way.  The  difficulty  seems  to  be 
that  it  is  not  so  denominated  in  the  bond,  and  no  argu- 
ment can  repeal  the  express  wording  of  the  statute. 

Where  the  property  is  of  a  character  which  can  be 
taken  possession  of  by  the  sheriff,  he  must  levy  under  an 
attachment,  the  Code  says,  by  taking  it  into  his  actual 
custody. 

A  promissory  note  is  mentioned  among  those  things 
in  the  very  section  as  capable  of  manual  delivery,  and 
hence  must  be  taken  into  the  actual  custody  of  the  sheriff 
or  no  levy  is  made  under  an  attachment.  A  different 
rule  prevails  as  to  a  levy  under  an  execution. 

In  order  to  constitute  a  valid  levy  under  an  execution 
it  is  not  necessary  that  the  sheriff  should  take  actual 
possession  of  the  property  levied  upon  {Crocker  on  Sheriffs, 
§  436). 

And  hence  a  course  of  procedure  which  may  create  a 
valid  lien  by  levy  under  an  execution  is  of  no  effect  when 
an  attachment  is  the  process  under  which  the  procedure' 
is  taken. 

Under  an  attachment  the  levy  upon  negotiable  securi- 
ties must  be  made,  as  the  court  say,  in  Anthony  v.  Wood, 
fiupra,  quoting  from  the  Code,  by  the  sheriff  "  taking  the 
same  into  his  actual  custody  who  must  thereupon,  with- 
out delay,  deliver  to  the  person  from  whose  possession 
the  property  is  taken,  if  any,  a  copy  of  the  warrant  and  of 
the  affidavits  upon  which  it  is  granted.  No  other  mode 
is  prescribed.  Nothing  else  will  constitute  the  levy. 
Until  the  officer  has  obtained  the  actual  custody,  he  has 
made  no  levy  and  can  make  none.  He  is  armed  with 
power  to  get  such  custody.  He  may  proceed  by  action 
or  special  proceeding  to  reach  that  result,  but  until  ho 
has  reached  it  he  has  made  no  levy  and  can  make  none. 
We  have  nothing  to  do  with  ijie  wisdom  of  the  rule.  Wo 
can  only  enforce  it  as  plainly  written." 
Vol.  XII— 13 
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The  cases  cited  of  Clarke  v.  Goodridge  (41  N.  Y.  210), 
and  of  Brownell  v.  Carnley  (3  Duer,  9),  relate  to  the  pro- 
visions of  the  old  Code  of  Procedure.  Such  Code  con- 
tained no  such  requirements  as  are  contained  in  the 
Code  of  Civil  Procedure,  and  if  the  latter  Code  has  made 
it  impossible  to  reach,  by  attachment,  the  surplus  arising 
from  assets  pledged,  as  it  seems  to  have  done,  it  is  one  of 
thosa  improvements  which  have,  to  a  very  great  degree, 
destroyed  tho  effectiveness  of  the  process  of  attachment. 

It  being  conceded  by  the  respondent  that  the  Penn 
Bank  was  the  owner  of  the  notes,  notwithstanding  the 
pledge,  then  no  effectual  levy  was  made,  and  the  property 
passed  to  the  plaintiff  by  the  assignment  of  the  Penn 
Bank. 

The  judgment  must  be  reversed  and  new  trial  granted, 
with  costs  to  the  appellant  to  abide  event. 


Brady  and  Daniels,  JJ.,  concurred. 


PARRY  V.  THE  AMERICAN  OPERA  COMPANY. 

RICHARDS  V.   THE  AMERICAN  OPERA  COM- 
PANY. 

City  Court  of  New  York,   Special  Term,  May,  1837. 

§§  1784,  1785,  et  seq. 

SeguestrcUion  action — Effect  ofjudjment  in,  upon  right  of  corporation 
to  defend  another  action. 

The  right  of  a  corporation  to  defend  an  action  against  it,  or  appeal 
from  a  judgment  recovered  against  it,  is  not  affected  by  tho 
recovery    of  a    judgment   in    another    action,  sequestrating  its 
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property  ;  such  judgment  does  not  dissolve  the  corporation,  but 
merely  sequestrates  its  property,  and  until  the  corporation  is 
dissolved  and  its  existence  ended,  any  contract  may  be  enforced 
against  it,  as  well  after  as  before  the  apx^ointment  of  a  receiver. 

The  sequestration  of  the  assets  of  a  corporation  operates  to  interrupt 
and  suspend  its  ordinary  business,  but  does  not  necessarily  aflfect 
the  corporate  francliises,  and  if  the  assets  prove  more  than  suffi- 
cient to  liquidate  its  liabilities;  the  surplus  goes  back  to  the 
cor})oration,  where  it  legally  belongs,  the  corporation  need  not 
await  the  final  distribution,  for,  on  paying  its  creditors,  it  is  enti- 
tled to  have  the  action  of  sequestration  discontinued,  and  the 
receiver  discharged. 

//  svems,  that  a  corporation  whose  property  has  been  sequestrated  by 
judgment  and  a  receiver  ajjpointed,  cannot  prosecute  an  action 
brought  by  it,  or  subsequently  ajipeal  from  a  judgment  recovered 
therein. 

( Decided  May  27,  1887. ) 

Motion  by  plaintiff  to  stay  all  further  proceedings  of 
the  attorneys  for  the  defendant  in  these  actions,  and,  par- 
ticularly, appeals  attempted  to  be  taken  by  them  to  the 
f^eneral  term  of  this  court  from  judgments  recovered  herein 
by  the  plaintiffs,  and  to  strike  the  notices  of  appeal  from 
the  files  of  the  couri 

The  facts  are  stated  in  the  opinion, 

W.  W.  Badger,  for  plaintiffs  and  motion. 

Eaton  &  Lewis,  for  defendant,  opposed. 

McAdam,  Ch.  J. — Issue  was  joined  in  these  actions 
February  18,  1887.  An  order  was  entered  on  the  same 
day  in  an  action  in  the  supremo  court,  brought  by  Charles 
H.  Meiggs  against  the  American  Opera  Company,  declar- 
ing it  insolvent,  and  sequestering  all  its  property  and 
effects  for  its  creditors,  and  restraining  all  further  busi- 
ness or  interference  therewith  by  any  of  its  officers  or 
agents,  and  appointing  Thomas  G.  Rigney  as  "  receiver 
of  all  its  property,  rights  and  things  in  action,  with  the 


196  CIVIL  PEOCEDUKE  EEPORTS. 

Parry  v.  American  Opera  Co. 

usual  powers  and  duties  as  provided  by  law."  Final  judg- 
ment was  entered  in  said  action  March  22,  1887,  confirm- 
ing said  appointment  in  all  things.  The  receiver  qualified 
and  entered  upon  the  duties  of  his  office.  In  tho  judg- 
ment it  is  provided  "that  the  defendant  corporation,  and 
each  and  every  person  claiming  to  act  by  or  under  any 
authority,  office  or  power  derived  from  it,  be  permanently 
restrained  and  enjoined  from  attempting  to  exercise  a'.:y 
power  or  authority  over  any  of  the  assets  or  property 
rights  thereof."  The  two  actions  in  the  city  court  termi- 
nated in  judgments  for  the  plaintiff  April  23,  1887.  The 
de^^ndant  was  represented  on  the  trial  by  its  present 
attorneys,  Eaton  &,  Lewis,  and  these  attorneys,  on  behalf 
of  the  defendant  (the  Opera  Company),  served  notices  of 
appeal,  May  2,  1887,  which  were  retained,  without  objec- 
tion, by  the  plaintiff's  attorney  until  May  19,  when  they 
were  returned  for  irregularity,  in  this,  that  the  attorneys 
who  served  the  notices  had  been  practically  superseded 
by  the  sequestration  and  receivership.  If  the  Opera  Com- 
pany had  been  the  plaintiff,  prosecuting  for  rights  of 
property,  the  transfer  of  its  interest  therein  to  the  receiver 
might  have  been  a  good  objection  to  an  appeal  subse- 
quently taken  by  the  corporation  (Mills  v.  Hoag,  7  Pauje^ 
18 ;  Hackley  v.  JSope,  2  Abh  Ct.  App.  Dec.  298). 

But  here  the  corporation  is  merely  exercising  its  nat- 
ural right  of  defense,  which  is  not  superseded  by  the 
sequestration  and  the  appointment  of  a  receiver.  The 
receiver  neither  urges  nor  opposes  the  appeals  taken, 
and  seems  indifferent  respecting  them.  What  control  he 
could  assert,  if  he  chose  to,  need  not  be  considered,  be- 
cause he  has  made  no  application  in  the  premises. 

The  supreme  court  action  was  not  brought  to  dissolve 
the  corporation  {Code  Civ.  Pro.  §  1785),  nor  does  the 
judgment  undertake  to  dissolve  it.  It  merely  sequesters 
the  property  of  the  corporation  (§  1784),  and,  until  judg- 
ment dissolving  the  corporation  and  ending  its  existence, 
any  contract  may  be  enforced  against  it,  as  well  after  as 
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before  the  appointment  of  a  receiver  (Pringle  v.  Wool- 
worth,  90  N.  Y.  502,  oil).  If  this  be  so,  it  must  follow 
as  a  necessary  consequence  that  the  appointment  of  a 
receiver  does  not  take  away  flora  the  insolvent  corpora- 
tion the  right  to  defend  itself  by  all  legal  means  against 
hostile  proceedings  prosecuted  against  it.  The  plaintiffs 
herein  continued  the  prosecution  of  the  actions  against 
the  corporation  after  the  appointment  of  the  receiver,  and 
its  right  of  defense,  which  waa  conceded  to  and  exercised 
by  it  at  the  trial,  does  not  end  until  the  litigation  is  finally 
brought  to  a  close,  according  to  the  forms  of  practice  laid 
down  by  the  Code. 

The  sequestration  of  the  assets  of  the  corporation 
operates  to  interrupt  and  suspend  its  ordinary  business, 
but  does  not  necessarily  affect  the  corporate  franchise 
(Maun  V.  Pentz,  3  N.  Y.  419),  and  if  the  assets  prove  more 
than  cufficient  to  liquidate  its  liabilities,  the  surplus 
goes  back  to  the  corporation,  where  it  legally  belongs. 
The  corporation  need  not  await  the  final  distribution,  for 
on  paying  its  creditors,  it  is  entitled  to  have  the  action 
for  sequestration  discontinued  and  the  receiver  discharged 
(Angell  V.  Silsbury,  19  Hoic.  Pr.  48).  The  court  can- 
not, under  such  circumstances,  hold  that  the  coi-pora- 
tion  has  lost  its  right  to  prosecute  these  appeals  in 
defending  itself  from  a  liability  which  it  disputes,  and 
which,  under  certain  possibilities,  it  may  ultimately  have 
to  discharge. 

For  these  reasons  the  application  must  be  denied, 
but  without  costs. 
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JACOBSON,  Junior,  Respondent,  v.  JACOBSON, 
Appellant. 

New  York   Court  of   Common   Pleas,   General  Term, 

June,  1887. 

§§  831,  1769. 

Divorce —  When  wife  may  be  required  to  attend  trial  for  the  purpose  of 

identification. — When  alimony  discontinued  for  disobedience 

of  order. 

In  an  action  for  absolute  divorce,  an  order  requiring  the  wife  to 
attend  the  trial  for  the  ijurpose  of  enabling  witness  to  see  whether 
or  not  the  person  they  referred  to  in  their  testimony  is  the  defend- 
ant, IS  a  proper  one,  ]},  *,  7,  8]  and  does  not  violate  tlie  provision  of 
Code  of  Civil  Procedure,  §  831,  rendering  a  husband  or  wife  in- 
competent to  testify  against  the  other  upon  the  trial  of  an  action, 
&c. ,  founded  upon  allegation  of  adultery,  except  to  jirove  the  mar- 
riage ;[^]  a  simple  appearance  for  identification  cannot  be  held  to 
be  testifying  within  the  meaning  of  said  section.  [»]  The  word 
"  testify  "  defined,  p] 

"Where  a  defendant  in  an  action  for  divorce  fails  to  appear  on  the 
trial  pui-suant  to  an  order  requiring  her  to  do  so  for  identification, 
the  court  may,  under  its  general  equity  powers,  direct  the  dis- 
continuance of  alimony.  [''■,  8 j 

The  rule  as  to  the  granting  of  a  decree  of  confrontation  in  equity, 
stated.  [C] 

Alimony  is  granted  a  wife  in  an  action  for  HixoTCQ pendente  lite,  not 
as  a  matter  of  strict  right,  but  in  the  sound  discretion  of  the  court, 
and  its  granting  or  continuance  may  be  made  conditional  on  per- 
formance of  a  reasonable  act  by  the  defendant.  [2,  3] 

De  Uamosas  v.  De  Llamosas  (62  N.  F.  618) ;  Collins  v.  Collins 
(71  Id.  269),  followed,  pj 

{Decided  June  6,  1887.) 

Appeal  from  an  order  discontinuing  the  allowance  of 
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alimony  made  to  the  defendant,  unless  she  would  consent 
to  appear  on  the  trial  of  the  action. 

This  action  was  brought  to  procure  a  divorce  on  the 
ground  of  the  defendant's  adultery  and  was  commenced 
October  25,  188(3.  The  defendant  duly  appeared  and 
answered,  and  on  November  16, 1886,  an  order  was  entered 
directing  the  payment  of  $75  to  the  defendant's  attorney 
as  counsel  fee,  and  $7  per  week  to  the  said  defendant  as 
alimony  during  the  pendency  of  the  action.  On  Novem- 
ber 19,  1886,  the  amount  of  said  alimony  was  reduced  to 
$5  per  week,  which  was  regularly  paid  to  the  defendant 
through  her  attorney  up  to  the  time  of  making  the  motion 
resulting  in  the  order  ajjpealed  from.  On  December  26, 
1886,  an  order  was  made,  on  consent,  referring  the  issues 
in  this  action  for  trial,  and,  at  the  time  of  the  hearing  of 
the  aforesaid  motion,  thirteen  hearings  had  been  had 
before  the  referee,  at  which  the  testimony  of  at  least 
twenty  witnesses  h  id  been  taken  on  behalf  of  the  plaintiff. 

On  January  14,  1887,  the  plaintiff,  upon  proof  that  he 
had  repeatedly  requested  the  defendant's  attorney  to  dis- 
close his  client's  address  to  enable  the  plaintiff  to  subpoena 
her  to  attend  the  hearing  before  the  referee,  and  that  he 
had  declined  to  do  so,  moved  for  an  order  requiring  him  to 
disclose  such  address;  This  motion  was  denied,  and  the 
order  thereupon  entered  affirmed  upon  appeal  by  the 
general  term  of  this  court  on  March  11,  1:87.  Immedi- 
ately thereafter,  upon  proof  of  these  facts,  and  upon  an 
affidavit  t'.:at  the  witnesses  for  the  plaintiff  did  not  know 
the  defendant  by  her  true  name,  she  having  lived  at  or 
visited  various  places  whare  seen  by  said  witnesses  under 
assumed  names ;  that  other  witnesses  did  not  know  her 
by  any  name,  but  testified,  when  shown  her  photograph, 
that  the  face  was  familiar,  but  could  not  with  any  degree 
of  positiveness  or  did  not  care  to  identify  her  by  such 
photograph ;  that  several  witnesses  whom  the  plaintiff 
expected  to  put  upon  the  stand  wer  j  unwilling  witnesses. 
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and  although  they  had,  before  knowing  they  would  be 
called  as  witnesses,  identified  the  defendant  by  her  photo- 
graph, they  were  not  willing  to  do  so  in  case  the  plaintiff 
forced  them  on  the  stand  by  subpoena,  moved  for  an  order 
discontinuing  alimony  unless  the  defendant's  attorney 
disclosed  his  client's  address.  The  motion  was  granted, 
and  an  order  entered  discontinuing  the  payment  of  ali- 
mony until  the  further  order  of  the  court,  and  directing 
that  if  the  defendant  attend  before  the  referee  prior  to 
plaintiff's  resting  his  case  on  such  notice,  and  in  such 
manner  as  the  referee  may  direct,  for  the  purpose  of 
identification  by  plaintiff's  witnesses,  that  then  and  in 
that  event  an  order  might  be  entered  on  two  days'  notice 
reinstating  said  alimony  from  such  time  forward ;  and  the 
defendant  thereupon  appealed  from  said  order. 

Thos.  VicJcery,  for  defendant-appellant. 

James  W.  McElhinney,  for  plaintiff-respondent. 

The  allowance  of  alimony  and  counsel  fee  in  an  action 
for  divorce  is  not  a  matter  of  right,  but  rests  in  the  dis- 
cretion of  the  court.  De  Llamosas  v.  De  Llamosas,  62  N. 
Y.  618 ;  2  Bishop  on  Mar.  &  Div.  (6th  ed.)  §§  405,  406  ; 
Jones  V.  Jones,  2  Barh.  Ch.  146  ;  McDonough  v.  McDon- 
ough,  26  How.  Pr.  193;  Worden  v.  Worden,  3  Elw.  Ch. 
387. 

A  wife  is  not  entitled  to  alimony  or  counsel  fee  unless 
her  petition  shows  merits ;  if  adultery  be  not  denied, 
neither  will  be  granted.  Collins  v.  Colins,  71  N.  Y.  269  ; 
Worden  v.  Worden,  3  Edw.  Ch.  387  ;  Jones  v.  Jones,  2 
Barh.  Ch.  146  ;  Lewis  v.  Lewis,  3  Johns.  Ch.  519 ;  Osgood 
I'.  Osgood,  2  Paige,  621. 

[^]        Laeremoee,  Ch.  J. — We  regard  this  order  of  the 

special  term  as  a  very  just  and  proper  one  under  the 

circumstances.     The  general  rules  with  regard  to  alimony 

ad  interim  and   counsel  fee  are  well  stated  in  Mr.  Bish- 
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op's  work  as  follows  :  "  On  an  adequate  marriage, 
[']    the  wife's  needs,  the  faculties  of  the  husband  and  a 

pn'nin facie  cause  of  action  or  defense  appearing,  the 
court  will,  ordinarily,  but  not  necessarily  as  of  course, 
grant  the  allowance  ;  proceeding  herein  upon  the  judicial 
discretion,  as  prompted  by  all  the  facts  an  I  surroundings. 
The  ad  interim  alimony  and  money  for  the  suit  expenses 
are  given  not  as  strict  right  in  the  wife,  but  of  sound  dis- 
cretion in  the  court.  Yet  the  discretion  is  judicial,  not 
arbitrary.  When  exercised  fairly  and  without  abuse  by 
the  trial  court,  it  will  not  ordinarily  be  interfered  with  on 

appeal"  (2  Bishop  on  Mar.  ct:  Biv.  6th  ed.  §§  405,  406). 
[*]         The  cases  of  De  Llamosas  v.  De  Llamosas  (62  N. 

Y.  618)  and  Collins  r.  Collins  (71  N.  Y.  269),  hold 
that,  although  a  legal  marriage  is  not  denied,  alimony 
pendente  lite  is  not  a  matter  of  strict  right,  but  the  applica- 
tion therefor  must  be  addressed  to  sound  discretion.  If, 
therefore,  the  court  may,  on  a  proper  occasion,  refuse  to 
grant  alimony,  it  seems  reasonable  to  hold  that  its  discre- 
tionary power  is  not  exhausted  by  the  original  grant  or 
refusal,  but  that  it  may,  f '  )r  good  cause,  discontinue  or 
suspend  alimony  already  allowed.  As  the  matter  rests  in 
discretion,  the  court  could  certainly  make  the  perform- 
ance of  a  reasonable  act  on  the  part  of  a  defendant  a  con- 
dition precedent  to  the  allowance  of  alimony  in  the  first 
instance.  On  precisely  the  same  principle  the  court  has 
power  to  make  the  performance  of  a  reasonable  act,  the 
propriety  of  which  appears  during  the  progress  of  a  suit, 

a  condition  of  the  further  continuance  of  the  alimony. 
[']         The  act  required  of  the  defendant  in  the  present 

case  seems  a  perfectly  reasonable  one.  If  she  is  in- 
nocent of  the  charge  brought  against  her,  it  is  difficult  to 
perceive  how  her  defense  can  be  compromised  by  her 
sim;)lc  attendance  for  identification  On  the  other  hand, 
it  appears  that  plaintiff  is  seriously  embarrassed  in  the 
conduct  of  his  suit  by  the  inability  of  his  witnesses  to  say 
whether  or  not  the  person  they  refer  to  in  their  testimony 
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is  the  defendant.  A  case  is  easily  supposable  where  tlie 
only  possible  way  of  establishing  the  identity  of  a  person 
sued  with  the  person  to  whom  the  evidence  relates  would 
be  by  an  actual  inspection  by  the  witnesses.  In  such  a 
case  the  defendant,  though  guilty,  might,  by  sim])ly  shun- 
ning observation,  be  able  to  prevent  the  plaintiff  from 
obtaining  a  judgment,  and  prolong  the  suit  indefinitely 
for    the    purjjose   of    continuing    in   the    eujoj-ment    of 

alimony. 
[^]  It  cannot  be  urged  that  the  order  appealed  from 
violates  the  provisions  of  section  831  of  the  Code  of 
Civil  Procedure.*  It  is  there  enacted  that  a  husband  or 
wife  is  not  competent  to  testify  against  the  other  upon  the 
trial  of  an  action  or  the  hearing  upon  the  merits  of  a  spe- 
cial proceeding  founded  upon  an  allegation  of  adultery, 
except  to  j)rove  the  marriage.  The  appearance  of  the 
defendant,  if  actually  compelled,  would  not  make  against 
the  plaintiff,  but,  if  anything,  in  his  favor  and  against  her- 
self. But,  aside  from  this,  I  do  not  think  such  section 
has  any  application  to  the  subject.  Under  no  legitimate 
use  of  language  could  a  simple  appearance  for  identifica- 
tion be  held  to  be  "testifying."  The  word  "testify" 
comprehends  an  intelligent,  active  performance,  in  which 
a  person,  by  words  or  writing,  or  other  comprehensible 
signs,  communicates  facts  within  his  own  mind  to  another. 
In  merely  being  identified,  a  person  is  as  ]3assive  as  an 

inanimate  object. 
["]         Proceedings  to  compel  attendance  for  identification 

are  by  no  means  unknown  in  the  history  of  equity  juris- 
prudence. In  Curtis  v.  Curtis  (5  Moore,  252),  a  decree  of 
confrontation  had  been  issued  for  a  wife  to  appear  to  be 
identified  in  an  action  against  her  for  divorce,  and  the 
court  refused  to  allow  a  defensive  allegation  on  her  part, 

*  This  section  of  the  Code  of  Civil  Procedure  has  been  amended 
(Laics  of  1887,  oh.  103',  so  as  to  permit  a  husband  or  wife  to  deny  a 
charge  of  adulter}-.    Vide  Irsch  v.  Irsch,  aiite,  181. 
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on  the  ground  that  she  was  in  contempt  Lord  Brougham 
used  the  following  language  :  "  It  appears  to  us  not  merely 
the  right  of  a  party  to  object  to  the  admission  of  this 
defensive  allegation,  but  it  is  the  right  of  the  court.  The 
court  has  a  right  to  say  that  it  will  not  allow  the  process 
issued  out  of  the  court  to  be  treated  with  contempt.  Mrs. 
Curtis'  identity  was  material ;  it  was  upon  her  identity 
that  the  case  was  to  be  determined.  She  goes  to  a  dis- 
tant country  with  her  paramour,  and  does  not  appear  to 
the  decree  for  confrontation.  Under  such  circumstances, 
the  learned  judge  was  quite  right  in  refusing  to  admit  the 
defensive  allegation  on  her  behalf  when  she  refused  to 

appear,  and  his  decree  must  be  affirmed." 
[■]  The  object  of  the  decree  of  confrontation  was  to 

compel  just  what  plaintiff  is  seeking  in  the  present 
case, — an  appearance  for  identification.  Of  course,  under 
our  present  Code  of  Procedure,  no  such  technical  process 
exists,  but  I  see  no  reason  why  the  court  should  not,  by 
order  similar  to  the  one  here  involved,  accomplish  as  far 
as  possible  the  practical  result  of  the  ancient  decree  of 
confrontation. 

The  opinion  of  Judge  Rapallo,  in  Griffin  v.  Griffin  (47 
N.  Y.  134),  contains  a  most  interesting  discussion  of  the 
incidental  powers  of  a  court  having  equity  jurisdiction 
outside  of  the  authority  specially  conferred  by  statute,  in 
relation  to  the  conduct  of  suits  for  divorce.  It  is  there 
shown  that  although  the  statute  omits  to  provide  for  fur- 
nishing a  wife  with  alimony  pendente  lite,  yet  it  "  has  been 
the  constant  practice  of  the  court  of  chancery,  both  before 
and  since  the  Revised  Statutes,  to  make  equitable  provi- 
sion for  all  these  matters ;  and  in  so  doing  it  has  been 
guided  by  the  decisions  of  the  ecclesiastical  courts  of 
England  in  similar  cases  This  has  not  been  done  upon 
the  theory  that  the  court  was  vested  with  the  jurisdiction 
of  the  ecclesiastical  courts  oi  England  in  matrimonial 
cases,  or  that  (except  in  special  cases  hereafter  referred 
to),  it  ever  possessed  any  jurisdiction  in  cases  of  divorce 
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other  than  that  which  was  conferred  bj  our  own  statutes  ; 
but  upon  the  ground  of  the  general  equitable  jurisdiction 
of  the  court,  and  also  that  when  our  statutes  did  confer 
jurisdiction  upon  the  court  of  chancery,  in  those  actions 
for  divorce  which  by  the  English  law  are  solely  cogniza- 
ble in  the  ecclesiastical  courts,  the  grant  of  that  jurisdic- 
tion carried  with  it  by  implication  the  incidental  powers 
which  were  indispensable  to  its  proper  exercise,  and  not 
m   conflict  with   our   own   statutory   regulations  on  the 

same  subject." 
["]  Under  the  general  equity  powers  of  this  court,  it 

seems  both  proper  and  desirable  to  exact  as  a  condi- 
tion for  the  continuance  of  alimony, — itself,  as  before 
shown,  resting  in  discretion, — the  appearance  by  defend- 
ant for  identification,  especially  as  a  special  proceeding 
or  process  for  that  purpose  formerly  existed,  and  was 
employed  in  the  ecclesiastical  courts  of  England.  The 
order  appealed  from  should  be  affirmed. 

Daly  and  Bookstaveb,  JJ.,  concurred. 


SIMMONS,  AppELKiNT,  V.  HENRY,  Respondent. 

Supreme    Court,    First    Departivient,    General    Term, 
March,  1887. 

§829. 

Evidence —  WTien  testimoyiy  to  personal  transactions  with  decedent  ex- 
cluded—  Objections  to  evidence,  uhen  unavailing,  because  same 
evid  nee   previously  received — When    conversaticms 
between  husband  and  wife  admissible. 

A  party  to  an  action  cannot  testify  to  a  personal  transaction  between 
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himself  and  a  deceased  person,  through  whom  his  opjionent 
claims  title  to  a  policy  of  insurance  which  is  the  subject  of  the 
suit. 

Au  objection  to  the  admission  of  documentary  evidence,  made  after 
the  same  has  been  read  in  evidence  without  objection,  where  no 
motion  has  been  mode  to  strike  it  out,  is  too  late,  and  pro^ierly 
overruled. 

In  an  action  by  a  husband  to  secure  the  transfer  from  his  wife,  from 
whom  he  had  been  divorced,  of  a  jjolicy  of  insurance,  on  the 
ground  that  it  was  assigned  to  her  as  security  for  a  loan  which 
had  been  i)aid,  testimony  as  to  conversations  relating  to  the  policy 
between  the  plaintiff  and  the  defendant,  after  its  transfer  to  the 
defendant,  is  admissible,  and  an  objection  thereto,  ujjon  the 
ground  that  they  were  private  and  a  secret  of  the  marriage,  is  with- 
out foundation  in  view  of  the  rights  of  projjerty  conferred  by  law 
u])on  married  women. 

In  an  action  brought  to  secure  a  transfer  of  a  policy  of  insurance, 
on  the  ground  that  it  had  boeu  assigned  to  the  defendant  as  secu- 
rity for  a  loan  made  to  the  plaintiff,  and  that  such  loan  had  been 
paid,  the  defendant  haa  a  i  ig'ut  to  show  what  was  done  with  the 
note  given  as  evidence  of  such  indebtedness  ;  and  mny,  for  that 
purpose,  introdiice  in  evidence  a  receipt  for  the  note  given  her  by 
her  attorney. 

{Decided  March  3,  1887.) 

Appeal  by  plaintiff  from  judgment  of  the  supreme 
court,  New  York  county,  special  term,  in  favor  of  the  de- 
fendant. 

This  action  was  brought  by  the  plaintiff  to  have  the 
court  declare  that  a  tontine  policy  of  insurance  on  his 
life,  now  in  the  hands  of  the  defendant,  and  held  by  her 
by  virtue  of  an  assignment,  is  so  held  as  security  for  a 
debt  which  has  been  paid,  and  that  the  policy  be  re-trans- 
ferred to  him.  The  defendant  and  plaintiff  were  married 
in  the  month  of  January,  1879,  and  in  tlie  year  1881 
they  were  divorced,  on  the  application  of  the  defendant. 
The  plaintiff  contended  that  at  the  time  of  the  marriage 
the  policy  was  in  the  hands  of  a  person  by  the  name  of 
Bernstein,  who  had  advanced  the  sum  of  $6,000,  and  held 
the  policy  as  security  therefor ;  that  he  applied  to  his 
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•wife  for  n,  loan  of  the  money  that  he  might  take  up  the 
policy,  and  that  she  was  to  hold  it  until  the  advancoa 
were  paid,  and  on  the  faith  thereof  the  policy  wis 
transferred,  and  notes  of  two  and  five  months  taken  by 
his  wife  in  payment  thereof  ;  and  that  they  wore  paid  at 
maturity.  The  defendant  claimed  that  prior  to  hor  mar- 
riage the  plaintiff  told  her  of  ths  existence  of  the  policy, 
and  promised  to  present  her  with  it  as  a  marriage  gift  • 
but  not  having  done  so,  some  time  after  the  marriage  he 
told  her  that  the  policy  was  in  the  hands  of  Bernstein,  as 
•security  for  the  loan  msntioned,  and  that,  if  she  would  pay 
the  loan  and  take  an  assignment  of  the  policy,  he .  would 
repay  the  loan  to  her,  and  that  she  could  then  retain  the 
policy  ;  that  she  did  repay  the  loan  to  Bernstein,  and  has 
continued  to  pay  the  premium  steadily  ever  since,  and 
that  plaintiff  never  sought  to  pay  the  premium,  or  ten- 
dered or  offered  to  pay  any  part  of  the  money  which  she 
paid  therefor,  until  five  years  after  the  loan  had  been 
repaid.  The  trial  court  adopted  the  defendant's  version 
of  the  transaction,  and  gave  judgment  in  her  favor.  On 
the  trial  the  plaintiff  endeavored  to  show  the  circum- 
stances or  understanding  under  which  Bernstein  became 
assignee  of  the  policy,  by  his  own  testimony  as  to  trans- 
actions and  conversations  with  such  Bernstein,  who,  at  the 
time  of  the  trial,  was  dead.  This  testimony  was  objected 
to  and  excluded,  and  an  exception  taken  by  the  plaintiff. 
The  defendant  also  introduced  in  evidence  a  receipt  given 
her  by  one  J.  R.  Flanagan,  her  attorney,  for  one  of  the 
notes  received  by  her  from  the  plaintiff,  which  receipt 
stated  that  said  Flanagan  received  it  for  collection.  This 
evidence  was  objected  to  by  the  plaintiff,  and  his  objec- 
tion overruled,  and  an  exception  taken. 

Other  facts  appear  in  the  opinion. 

JoJm  Graham  {Fowler  &  Stillwell,  attorneys),  for  plaint- 
iff-appellant. 
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Charles  II.  JViodburij,  for  defendant-respondent. 

Pet  CxjmAM. — [Van  Brunt,  P.  J.,  Daniels  and  Bartlett, 
JJ.  ] — Wo  are  of  the  opinion  that  the  judgment  appealed 
from  should  b3  affirmaj,  upon  the  opinion  of  Mr.  JustidB 
DoNOHTE,  who  tried  the  case  in  the  court  below.  * 

None  of  the  exceptions  taken  to  the  atlmission  of  evi- 
dence seem  to  be  well  founded. 

The  exclusion  of  the  evidence  of  the  plaintiff  as  to 
transactions  with  Bernstein,  he  being  dead,  was  proper. 
It  being  conceded  that  the  defendant  claimed  through 
Bernstein,  an.l  he  baiug  dead,  section  829  Code  Civ.  Pro., 
made  the  plaintiff  an  incompetent  witness  to  prove  any 
transactions  had  between  himself  and  Bernstein. 

Tha  obj action  to  tha  admission  of  the  check  and  stub 
of  the  check-book  of  Mr.  Flanagan  was  made  too  late ; 
the  check  and  stub  had  some  time  before  been  read  in 
evidence  without  objection,  and  no  motion  was  made  to 
strike  them  out. 

It  is,  therefore,  not  necessary  to  consider  the  question 
whether  the  objection  would  have  been  well  founded  if 
taken  in  time. 

The  objection  that  conversations  between  the  plaintiff 
and  defendant  were  not  admissible,  upon  the  ground  that 
they  were  private,  and  a  secret  of  the  marriage,  has  no 
foundation  in^'iew  of  the  rights  of  property  conferred  by 
law  upon  married  women ;  nor  is  the  exception  to  the 
receipt  of  Mr.  Flanagan,  upon  receipt  of  the  note  of 
$-?,000,  well  founded. 

The  defendant  had  a  right  to  show  what  was  done  with 
the  notes  she  received  ;  and,  even  if  she  did  not  have  that 
right,  the  receipt  in  question  could  in  no  way  whatever 
prejudice  the  plaintiff. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

*  Judge  DoNOffUE'a  opinion  deals  only  with  the  facts. 
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Estate  of  JESSE  HOYT,  Deceased. 

In  ee  Claim  of  Aaron  Kahn,  an  Attobney,  &c. 

In  re  Application  of  Mary  IrejJe  Hoyt,  for  an 
allowance. 

Surrogate's  Court,  New  York  County,  May,  1887. 
§§  66,  2717. 

Attorney's  lien — Nature,  history   and  extent  of — Rule  as   to,  does  7iol 

apply  to  special  proceeding  in  surrogate'' s  court — To  what  an 

attorney'' s  lien   loill  attach — When   attorney's   lien  will 

not  attach  to  trust  fnnd—Jurisd'iction  of  surrogate 

after  appeal  from  his  decree —  When  cannot 

order  substitution  of  attorneys    or 

payment  of  attorney's  com- 

.    pensation. 

Prior  to  the  enactment  of  the  first  part  of  the  Code  of  Civil  Proced- 
ure, an  attorney  in  an  action  could  not  claim  a  lien  for  his  services 
until  he  had  obtained  a  verdict,  and  j)ossibly  not  until  the  actual 
entry  of  a  judgment  in  his  favor  ;[i]  and  the  recognized  basis  of 
that  lien  was  the  right  of  the  attorney  to  resort  to  the  fruits  of  a 
judgment  in  compensation  for  his  services  in  obtaining  it^-^J 

Prior  to  the  Code  of  1S48  the  lien  of  an  attorney  upon  a  judgment 
recovered  in  a  court  of  this  State  was  limited  to  his  taxable  costs  ; 
but  since  the  enactment  of  that  Code  an  attorney's  charging  lien 
has  been  held  to  cover  his  entire  compensation  for  his  services  in 
the  action,  p] 

It  is  only  since  section  66  of  the  Cod»  of  Civil  Procedure  was 
amended  by  Laws  of  1879,  chap.  543,  that  the  lien  of  an  attorney 
in  a  judical  proceeding  has  extended  to  the  cause  of  action  and 
has  attached  itself  to  such  cause  of  action  from  the  commencement 
of  the  proceeding.  Prior  to  that  amendment  the  fact  that  an 
attorney  had  commenced  a  suit  upon  a  retainer  to  prosecute  it, 
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gave  Mm  no  lien  ui>on  what  might  be  recovered  in  the  event  of 
its  successful  prosecution  ;[•*]  and  until  the  entry  of  judgment  a 
party  might  have  effected  a  settlement  or  compromise  with  the 
opijosiug  party  without  consulting  his  attorney  as  to  such  settle- 
ment or  compromise,  the  attorney  was  prevent  a  settlement  so 
made,  but  if  it  was  effected  in  fraud  of  an  attorney  conducting  the 
action  and  with  the  intention  of  depriving  him  of  his  comj>ensa- 
lion,  it  would  be  set  aside  so  as  to  allow  him  to  proceed  for  the 
collection  of  his  costs.  [*'] 
An  attorney  conducting  special  proceedings  in  a  surrogate's  court 
has  a  lien  for  his  compensation  under  section  66  of  the  Code  of 
Civil  Procedure.  [',  ^j 
Smith  r.  Central  Trust  Co.  (  4  D^m.  75),  not  followed  ;Pj  Eisner  v. 

Avery  (2  11  46G),  foUowed.[8J 
An  action  involves  a  primary  right  possessed  by  the  plaintiff  and  a 
corresi)onding  duty  devolving  upon  the  defendant ;  a  delict  or 
•wrong  done  by  the  defendant  which  consists  in  a  breach  of  such 
primary  right  and  duty  ;  a  remedial  right  in  favor  of  the  plaintiff 
aud  a  remedial  duty  resting  on  the  defendant  springing  from  this 
delict,  and  of  these  elements,  the  primary  right  and  duty,  and  the 
delict  or  wrong  combined,  constitute  the  cause  of  action  in  the 
legal  sense  of  the  term.pj 
In  a  proceeding  in  a  surrogate's  court  to  set  aside  the  probate  of  a 
last  will  and  testament,  where  the  contestant  is  an  heir  under  the 
will,  but  as  the  noxt  of  kin  would  receive  a  larger  share  than 
uuilei-  the  will,  the  difference  between  her  interest  under  the  will 
and  that  sought  to  be  recovered  by  defeating  it,  is  the  remedial' 
right  which  the  contestant  seeks,  and  the  cause  of  action  upon 
which  an  attorney's  lien  for  his  services  in  the  procee^pg  would 
attach  ;[i'\  ii]  and  the  payment  to  the  contestant  out  of  the  moneys 
which  would  come  tj  her  under  the  will  in  no  wise  impairs  an 
attorney's  lien  on  such  cause  of  action. [i-] 
WTiere,  in  a  proceeding  to  revoke  the  probate  of  a  will,  the  attorney 
for  the  contestant  has  a  lien  upon  her  cause  of  action  and  the  con- 
testant is  defeated  in  the  surrogate's  court,  and  an  appeal  taken 
from  the  surrogate's  decree,  such  lien  continues  in  force  until  it  is 
perfected  by  the  judgment  in  the  contestant's  favor  in  the  court 
to  which  resort  shall  finally  be  had  ;  or  until  in  that  tribunal  a 
judgment  shall  be  recovered  against  him,  which  shall  finally  deter- 
mine that  she  never  had  any  just  cause  of  action,  and  that  there  is, 
therefore,  no  foundation  for  any  lien.[i3] 
Wliere  property  was  left  to  trustees  to  collect  the  income  thereof 
in  Ijehalf  of  one  **  H."  and  apply  it  "as  the  same  may  be  required 
Vol.  Xn.-U 
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for  her  use  and  benefit,  for  and  during  her  natural  life  in  the  most 
bounteous  and  liberal  manner  as  to  exi^enditure,  so  as  to  promote 
her  convenience  and  comfort,"  the  lien  of  an  attorney  for  Jiis 
services  in  contesting  the  probate  of  the  "will  creating  such  trust, 
cannot  attach  to  such  income  ;[i"]  the  statute  prohibiting  any 
l^erson  bcaeScially  interested  in  a  trust  from  anticipating  the 
s.xme  or  incumbering  it  by  contract,  jiroviding  for  his  pledge  or 
traasf>?r  or  alionation  previous  to  its  consideration,  prevents  such 
lien  orany  attorney's  lien  attaching  thereto  ;[i*-^"]  and  no  attorney 
can  upon  her  retainer  secure  a  lien. 

Whilo  a  creditor  of  a  beneficiary  of  a  trust  for  the  receipt  of  income 
may  in  a  court  of  general  equity  jurisdiction,  and  elsewhere,  and 
in  a  proceeding  where  an  issue  is  directly  made  as  to  the  amount 
necessary  for  the  debtor's  support,  reach  any  trust  imcomo  belong- 
ing to  the  debtor  in  excess  of  the  sum  necessary  for  the  education, 
support  and  maintenance  of  himself  and  family,  [^''J  it  seemft,  that 
in  a  case  where  property  is  left  in  trust  with  direction  to  collect 
the  income  thereof  in  behalf  of  the  beneficiary  and  apj^ly  it  "  as 
the  sam3  may  be  required  for  her  use  and  benefit  for  and  during 
her  natural  life  in  the  most  bountiful  and  liberal  manner  as  to  the 
exdanditure,  so  as  to  jDromote  her  convenience  and  comfort,"  even 
a  creditor  could  not  reach  the  surplus   income  of  the  trust,  [i"] 

Where  a  proceeding  in  a  surrogate's  court  has  been  determined  and 
the  surrogate's  decree  duly  made  and  entered,  and  an  appeal  taken 
therefrom,  the  surrogate  is  without  any  jurisdiction  to  direct  a 
substitution  of  attorneys  or  to  make  any  provision  for  the  pay- 
ment of  their  fees.  [^'•>] 

An  order  substituting  one  attorney  for  another  is  merely  an  incident 
in  the  progress  of  a  cause  ;  and  no  such  order  can  be  made  to  a 
court  in  which  such  cause  is  pending  to  which  such  order  can 
relate.  ['-''] 

/(!  sesiny:,  that  the  only  authority  that  a  surrogate  has -to  enforce  the 
payment  of  a  legatee,  out  c2  the  property  or  income  coming  to  her, 
of  tlio  fees  of  her  attorney,  and  the  only  way  in  which  he  can 
enforce  an  attorney's  lien  for  costs  and  compensation,  is  by  direct- 
ing terms  upon  which  another  attorney*may  be  substituted  in  the 
place  of  such  attorney. [^®] 

{Decided  Mmj,  1887.) 

Application  by  an  attorney  for  his  discharge  as  such 
from  the  case,  and  the  payment  of  the  sum  theretofore 
found  due  him  ;  also  application  by  the  beneficiary  of  a 
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trust  fund  for  an  allowance  from  the  income  for  her  sup- 
port. 

The  opinion  states  the  facts. 

Robert  Sewdl,  for  Aaron  Kahn,  attorney. 

F.  J.  DupignaCy  for  Mary  Irene  Hoyt,  cestui  que  trust. 

Joseph  Kunzman  {Elihu  Root,  attorney),  for  executors. 

Rollins,  S.— On  October  3,  1882,  Mary  Irene  Hoyt, 
the  daughter  of  this  decedent,  and  his  only  next  of  kin, 
commenced  in  this  court  a  proceeding  for  the  revocation 
of  the  probate  of  an  instrument  that  had  been  theretofore 
adjudged  and  decreed  to  be  her  father's  last  will  and  tes- 
tament. 

Aaron  Kahn,  Esq.,  appeared  as  her  attorney  in  such 
proceeding,  and  continue  1  to  act  in  that  capacity  with  her 
approval  and  by  her  direction  until  March  20,  1885,  when 
she  advised  him  that  she  would  no  longer  require  his 
services.  Shortly  thereafter,  and  while  this  probate  con- 
troversy was  still  pending  and  undetermined.  Miss  Hoyt 
applied  to  the  surrogate,  by  F.  J.  Dupignac,  Esq.,  as  her 
attorney,  for  an  order  directing  the  executors  of  this 
estate  to  pay  her  the  sum  of  eighty  thousand  dollars,  to 
be  charged  against  her  as  baueficiary  under  her  father's 
alleged  will,  or  as  his  next  of  kin,  accordingly  as  the  pro- 
bate of  such  alleged  will  should  be  upheld  or  over- 
turned 

Mr.  Kahn  claimed  the  right  to  appear  iu  opposition  to 
this  application,  upon  the  ground  that,  as  the  contest- 
ant's attorney  of  record,  he  had  a  lieu  upon  her  interest  in 
the  estate,  and  he  protested  that  no  moneys  should  be 
paid  to  her  thereout,  pursuant  to  the  motion  of  any  attor- 
ney other  than  himself,  until  such  attorney  had  been  reg- 
ularly substituted  in  liis  stead,  either  upon  his  (Mr.  Kahn's) 
consent,  or  upon  payment  to  him  of  such  sum  as,  after 
proper  inquiry,  might  be  found  to  be  his  due. 
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The  questions  involved  in  this  claim  have  never  been 
determined  by  the  surrogate.  A  course  was  agreed  upon 
and  adopted  by  counsel  for  the  contestant  and  ior  Mr. 
Kahn  respectively,  which  made  it  unnecessary  to  decide 
whether  the  latter's  claim  of  lien  was  or  was  not  well 
founded ;  or  to  what,  if  well  founded,  it  attached,  or 
Avhether  the  fact  that  Mr.  Kahn  was  still  the  attorney  of 
record  for  the  contestant  in  the  revocation  proceeding  did 
or  did  not  preclude  her  from  presenting,  through  another 
attorney,  an  apj^lication  for  an  allowance  out  of  this  estate. 
An  order  of  reference  was  entered,  by  consent  of  counsel, 
under  the  following  circumstances  :  In  the  course  of  a 
discussion  in  open  court,  as  to  the  possible  delay  that 
might  be  occasioned  in  the  trial  of  the  probate  contro- 
versy by  Mr.  Kahn's  opposition  to  the  motion  for  the 
$80,000,  Mr.  Fuller  ton,  who  was  then  acting  as  one  of  the 
contestant's  counsel,  stated  that  if  Mr.  Kahn  would  waive 
service  of  papers,  he  would  then  and  there  move  for  an 
order  substituting  Mr.  Dupignac  in  his  (Mr.  Kahn's)  place 
as  contestant's  attorney,  upon  such  terms  as  might  be 
found  just  and  reasonable  after  an  investigation  before  a 
referee.  To  this  proposition  Mr.  Kahn,  through  his  coun- 
sel, acceded. 

It  was  then  suggested  that  as  Mr.  Kahn  might,  by  an 
out  and  out  substitution,  pending  a  reference,  lose  the 
benefit  of  whatever  lien  he  might  have  obtained  upon  his 
client's  cause  of  action  and  upon  any  decree  that  might 
be  made  in  her  favor  in  the  probate  proceeding,  his  rights 
should  be  protected  by  continuing  him  as  one  of  her  attor- 
neys ;  this  with  the  understanding  that  Mr.  Dupignacs 
attorneyship  should  also  be  recognized,  and  that  Mr. 
Kahn  should  not  thereafter  interfere  in  the  direction  or 
control  of  the  cause.  An  order  was  thereupon  entered 
whereby  the  referee  therein  designated  was  directed  to 
take  evidence  as  to  "  the  value  of  the  services  rendered 
by  the  said  Kahn  for  the  said  Mary  Irene  Hoyt,  and  the 
moneys  he  has  received  from  her  during  the  period  of  such 
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services,  and  the  sums  he  has  properly  disbursed  on  her 
account,  and  to  report  the  said  evidence  to  this  court,  to- 
gether with  his  opinions  thereon,  with  all  convenient 
spocd."  The  order  also  contained  the  provision  foUowiuf;: 
**  That  in  the  meantime  and  until  the  further  decision  of 
this  court  upon  the  coming  iu  of  the  referee's  report.  Miss 
Mai-y  Irene  Hoyt  may  appoint  another  and  additional 
attorney  to  the  said  Aaron  Kahn,  without  prejudice,  how- 
ever, to  any  lien  that  the  said  Kahn  now  has  upon  all  the 
papers  in  his  possession  and  the  funds  in  court  for  his 
fees  (for  services)  heretofore  rendered  iu  the  matter." 

The  foregoing  order  of  reference  was  entered  on  April 
18,  1885.  On  Kovember  1,  1886,  the  referee  filed  his  re- 
port. A  few  days  later,  the  surrogate,  on  Mr.  Kahn's 
application,  granted  an  order  for  Miss  Hoyt  and  the 
executors  of  this  estate  to  show  cause  why  such  report 
should  not  be  confirmed,  and  why  an  order  should  not  be 
entered  directing,  among  other  things,  the  payment  to 
Mr.  Kahn  of  $15,745.08  (being  the  amount  found  by  the 
referee  to  be  still  due  to  him  as  contestant's  attorney) 
out  of  any  moneys  then  in  the  hands  of  the  executors  due 
or  owing  to  the  contestant  under  her  father's  will,  and  in 
case  no  moneys  should  be  due  or  owing  to  her,  then  out 
of  the  first  moneys  that  should  come  to  the  hands  of  the 
executors  applicable  to  payment  of  the  testamentary 
provision  for  her  benefit. 

The  motion  for  the  confirmation  of  the  referee's  report 
w^as  made  before  the  surrogate  on  November  29,  188G. 
Prior  to  that  date  there  had  occurred  the  events  following: 

On  August  28, 188G,  the  surrogate  had  rendered  a  de- 
cision adverse  to  the  contestant's  petition  for  revocation. 
On  ctober  G,  a  decree  had  been  entered  confirming  the 
probate  of  the  will.  On  October  11,  the  petitioner  had 
filed  notice  of  appeal  to  the  supreme  court  On  November 
15,  that  api>eal  had  been  perfected  by  a  deposit  in 
this  court  of  $250  in  lieu  of  an  undertaking. 

Upon  the  facts  above  stated  I  proceed  to  consider — 
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1st.  Whether  the  moving  party  herein  has  a  lien  as 
attorney  upon  any  interest  of  the  contestant  in  this  estate, 
and,  if  such  lien  exists,  then  to  what  it  attaches  or  relates ; 
and, 

2d.  Whether  the  surrogate  now  has  authority  to 
direct  that  the  sum  found  by  the  referee  to  be  due  from 
the  contestant  to  Mr.  Kahn,  or  any  sum  whatever,  be  paid 
to  him  by  the  contestant  herself  or  by  the  executors  and 

trustees  of  this  estate. 
[']  First     Prior  to  the  enactment  of  the  first  part  of 

the  Code  of  Civil  Procedure,  an  attorney  in  an  action 
could  not  claim  a  lien  for  his  services  until  he  had  ob- 
tained a  verdict ;  or,  perhaj^s,  it  is  safe  to  say,  until  the 

actual  entry  of  a  judgment  in  his  client's  favor. 
[*]  The  recognized  basis  of  that  lien  was  the  right  of 

the  attorney  to  resort  to  the  fruits  of  a  judgment  in 
compensation  for  his  services  in  obtaining  it.  In  Baker 
V.  St.  Quentin  (12  M.  &  W.  [Eng.  Excr.]  441-451),  Baron 
Paeke  described  the  charging  lien  of  an  attorney  as 
*'  merely  a  claim  to  the  equitable  interference  of  the 
court  to  have  the  judgment  held  as  security  for  his  debt." 
Lord  CoCKBTJRN  pronounced  it  in  Mercer  v.  Graves  {Laia 
Hep.  7  Q.  B.  499,  503),  as  "  a  claim  of  right  to  ask  for  the 
intervention  of  the  court  for  his  (the  attorney's)  protec- 
tion, when,  having  obtained  judgment  for  his  client,  he 
finds  there  is  a  probability  of  the  client  depriving  him  of 

his  costs." 
[']  The  lien  of  an  attorney  upon  a  judgment  recovered 

in  the  courts  of  this  State  was  formerly  limited  to  his 
taxable  costs,  but  by  the  Code  of  1848  an  attorney's  com- 
pensation was  made  to  depend  ujDon  the  contract,  express 
or  implied,  between  himself  and  his  client,  and  his  charg- 
ing lien  has  since  been  held  to  cover  his  entire  compen- 
sation for  services  in  the  action  ;  which  compensation,  in 
the  absence  of  a  definite  agreement  as  to  its  amount,  has 
been  measured  by  the  reasonable  value  of  such  services. 

It  is  only,  however,  since  section  66  of  the  Code  of 
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[*]  Civil  Procedure*  was  amended  by  chapter  542  of  tlio 
Laws  of  1870,  that  the  lien  of  an  attorney  in  a  judicial 
proceeding  has  extended  to  the  "  cause  of  action,"  and  has 
attached  itself  to  such  cause  of  action  from  the  commence- 
ment of  such  proceeding.  Theretofore  the  fact  that  an 
attorney  had  commenced  a  suit  upon  a  retainer  to  prose- 
cute it  gave  him  no  lien  upon  what  might  be  recovered  in 
the  event  of  its  successful  prosecution  (Rooney  i\  Second 
Ave.  R.  R  Co.,  18  N.  Y.  368  ;  Shank  v.  Shoemaker,  18  Id. 
489  ;  Palver  v.  Harris,  52  Id.  73 ;  Wright  v.  Wright,  70 
Id.  98 ;  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  71  Id. 

443). 
[*J  The  cases  just  cited  hold  that  until  the  entry  of 

judgment  a  party  might  formerly  have  effected  a  set- 
tlement or  compromise  with  the  opposing  party  without 
consulting  his  attorney,  and  that  such  settlement  or  com- 
promise the  attorney  would  ordinarily  have  been  power- 
less to  prevent. 
[*]  This  doctrine  was  subject  to  the  limitation  that  any 
settlement  so  effected  by  the  parties  to  an  action,  in 
fraud  of  an  attorney  conducting  it,  and  with  an  intention 
of  depriving  him  of  his  compensation,  would  be  set  aside, 
so  as  to  allow  him  to  proceed  for  the  collection  of  his 
costs  (Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra  ;  Tal- 
cott  V.  Bronson,  4  Paige,  501  ;  Ackerman  l:  Ackeiman,  14 
Abb.  Pr.  229 ;  Tullis  v.  Bushnell,  iJo  lion:  Pr.  465). 

The  character  and  extent  of  an  attorney's  lien  are  now 
defined  by  section  66  of  the  Code,  as  follows : 

"  From  the  commencement  of  an  action  or  the  service 
of  an  answer  containing  a  counter-claim,  the  attorney  who 
appears  for  a  party  has  a  lion  upon  his  client's  cause  of 
action  or  counter-claim,  which  attaches  to  a  verdict,  re- 
port, decision  or  judgment  in  his  client's  favor,  and  upon 
the  proceeds  thereof,   in  whosesoever  hands  they  maj' 

*  See  the  cases  on  attoruej's  Ilea  digested  in  10  N.  V.  Cir.  Pro. 
22a  et  $eq. 
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come,  and  cannot  be  affected  by  any  settlement  between 

the  parties  before  or  after  judgment." 
[•]  Surrogate  Coffin  lately  held,  in  Smith  v.  Central 

Trust  Co.  (4  Dem.  75),  that  attorneys  conducting 
special  proceedings  in  surrogate's  courts  are  not  entitled 

to  the  benefits  of  this  section. 
["]  In  an  earlier  case  (Eisner  v.  Avery,  2  Don.  466), 

I  intimated  a  contrary  opinion,  to  which  I  shall, 
though  somewhat  hesitatingly,  adhere  for  the  purposes 
of  this  motion. 

Now,  what  is  the  "  cause  of  action  "  to  which  the  lien 
of  the  moving  party  herein  must  be  deemed  to  relate  ? 
Dr.  Pomeroy,  in  his  work  on  Remedies  and  liemedial  Bights 
(section  453),  thus  defines  that  expression:  "Every  action 
is  brought  in  order  to  obtain  some  particular  result  which 
we  term  the  remedy,  and  which,  when  granted,  is  summed 

up  or  embodied  in  the  judgment  of  the  coiu't 

Every  remedial  right  arises  out  of  an  antecedent  primary 
right  and  corresponding  duty,  and  a  delict  or  breach  of 
such  primary  right  and  duty  by  the  person  on  whom  the 
duty  rests.     Every  judicial  action  must  therefore  involve 

the  following  elements  :  A  primary  right  possessed 
[*]     by  the  plaintiff  and  a  corresponding  duty  devolving 

upon  the  defendant ;  a  delict  or  wrong  done  by  the 
defendant,  which  consists  in  a  breach  of  such  primary 
right  and  duty  ;  a  remedial  right  in  favor  of  the  plaintiff, 
and  a  remedial  duty  resting  on  the  defendant,  springing 
from  this  delict.  Every  action  must  contain  these  essen- 
tial elements.  Of  these  elements,  the  primary  right  and 
duty,  and  the  delict  or  wrong  combined,  constitute  the 
cause  of  action  in  the  legal  sense  of  the  term 


The  cause  of  action  will,  therefore,  always  be  the  facts 
from  which  the  plaintiff's  primary  right  and  the  defend- 
ant's corresponding  primary  duty  have  arisen,  together 
with  the  facts  which  constitute  the  defendant's  delict  or 
act  of  wrong. 

Now,  applying  the  tlefinition,  which  is  stamped  with 
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the  approval  of  the  court  of  appeals  in  Veeder  v.  Baker 
(83  N.  Y.  153,  IGO),  to  the  case  at  bar,  what  is  here  the 
"  cause  of  action "  ?  If  the  contestant's  claim  is  wcli 
founded,  her  primary  right,  growing  out  of  her  father  s 
intestacy,  is  to  receive  the  share  of  his  estate  to  whic!:, 
under  the  statute  of  distributions,  she  is  entitled  as  his 
only  next  of  kin.  The  correlative  duty  of  the  parsonj 
holding  that  estate  in  the  pretended  capacity  of  executors 
and  trustees  under  a  pretended  will,  is  to  surrender  .o 

the  contestant  such  portion  thereof  as  is  her  due. 
["]   The  wrong  which  they  are  perpetrating  consists  in 

their  undertaking  to  deprive  her  of  the  excess  of  the 
benefits  which  they  admit  belong  to  her  under  the  will, 
above  the  benefits  that  must  accrue  to  her  if  that  instru- 
ment is  invalid  and  ineffectual.  The  obtaining  of  that 
excess  is  the  remedial  right  which  she  is  here  seeking  to 

secure. 
["]  If  the  decision  and  decree  of  the  surrogate  shall 

ultimately  be  sustained  on  appeal,  it  will  be  discov- 
ered that  the  contestant  has  never  had  any  just  *'  cause  of 
action  "  at  all,  and  that  she  has  therefore  never  had  any 
interest  in  this  estate  to  which  the  lien  of  her  attorney 
can  at  any  time  have  attached.  If  Mr.  Kahn's  lieu  is 
limited,  therefore,  to  the  surplus  of  what  is  his  client's 
due,  in  case  her  father  is  discovered  to  have  died  intestate, 
above  the  sum  to  which  she  may  justly  lay  claim  in  case 
the  probate  of  his  alleged  will  shall  be  justified,  itf>)llows 
that,  in  passing  upon  her  applications  for  advances,  her 
indebtedness  to  Mr.  Kahn  is  not  to  be  taken  into  consid- 
eration ;  for  the  surrogate  has  never  hitherto  directed, 
and,  pending  the  appeal  from  his  decree  of  October  6, 
188G,  can  never  hereafter  direct,  the  payment  of  any 
advance  to  the  contestant  in  excess  of  the  sum  to  which 
she  would  be  entitled  as  cestui  que  trust  under  tlio  will. 
See  my  memoranda  of  January  13,  1833,  July  23, 1883, 
and  July  15,  1886,  of  which  the  first  named  is  reported 
sub  ,toin.  Hoyt  :;.  Jackson,  1  Dem.  553. 
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["]  The  lien  of  the   moving  party  upon  his  client's 

cause  of  action  has  been  in  nowise  impaired,  there- 
fore, by  the  payment  to  her  of  moneys  to  which  the  lien 
could  in  no  contingency  attach,  and  that  lien  can  be  in 

no  wise  impaired  by  like  jjaymenfcs  heroaftor. 
["]  Unless  he  shall  receive  such  balance  of  compen- 

sation as  may  be  owing  to  him,  Mr.  Kahn's  lien  upon 
such  cause  of  action  must  continue  in  force  until  it  shall 
be  perfected  by  a  judgment  in .  his  client's  favor,  in  the 
court  to  which  resort  shall  finally  be  had,  or  until,  in  that 
tribunal,  a  judgment  shall  be  recovered  against  her,  by 
which  it  shall  be  finally  determined  that  she  has  never 
had  any  just  cause  of  action,  and  that  there  is,  therefore, 
no  foundation  for  any  lien. 

Second.  There  is  another  consideration  which  also 
impels  me  to  the  conclusion  that  the  moving  party  herein 
has  no  lien  as  attorney  upon  the  interest  of  his  client  as 
beneficiary    of    the    trust    created   by    the  will  for  her 

benefit. 
['*]  Section  63,  tit.  2,  chap.  1,  part  2,  of  the  Revised 

Statutes  (3  Banks'  7th  ed.  2182),  provides  that  "  no 
person  beneficially  interested  in  a  trust  for  the  receipt  of 
the  rents  and  profits  of  lands,  can  assign  or  in  any  manner 
dispose  of  such  interest."  This  constraint  has  been  de- 
clared by  numierdus  decisions  to  be  apj)licable  to  persons 
beneficially  interested  in  trusts  for  the  payment  of  income 
of  personal  property,  as  well  as  to  persons  so  interested 
in  the  rents  and  profits  of  realty  (Hallett  v.  Thompson,  5 
Paige,  583  ;  Clute  v.  Bool,  8  Id.  83  ;  Bramhall  v.  Ferris, 
14  v.  Y.  41 ;  Graff  v.  Bonnett,  31  Id.  9 ;  Campbell  v. 
Foster,  35  Id.  361 ;  Genet  v.  Foster,  18  How.  Pr.  50 ; 
Manning  v.  Evans,  19  Hun,  500,  502  ;  Cutting  v.  Cutting, 
86  N.  Y.  522,  546 ;  Lent  v.  Howard,  89  Id.  169,  181 ; 
Cook  V.  Lowry,  95   Id.  103,  111 ;   ToUes  v.  Wood,  99   /(/. 

616). 
['']        The  beneficiary  of  a  trust  for  the  receipt  of  income 
is  unable,  therefore,  to  assign,  dispose  of,  or  in  any 
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manner  mortgage  or  pledge  his  interest  in  such  income, 
or  to  contract  any  debt  which  can  create  a  lien  upon  ii 
A  person  to  whom  he  is  indebted  may,  in  a  court  of  gen- 
eral equity  iurisdiction,  and  not  elsewhere,  and  in  a 
proceeding  where  an  issue  is  directly  made  as  to  the 
amount  necessary  for  the  debtor's  support,  and  not  other- 
wise, reach  any  trust  income  belonging  to  the  debtor,  in 
excess  of  the  sums  necessary  for  the  education,  support 
and  maintenance  of  himself  and  family,  and  can  reach 
naught  beside  (1836,  Hallett  v.  Thompson,  supra  ;  1840, 
Clute  V.  Bool,  supra;  1845,  L'Amoureaux  v.  Van  Rensse- 
lear,  1  Barb.  Ch.  34 ;  1846,  Rider  v.  Mason,  4  Sand.  Ch. 
351;  1847,  Sillick  v.  Mason,  2  Barh.  Ch.  79;  1849, 
Stewart  v.  McMartin,  5  Barh.  438;  1856,  Bramhall  v. 
Ferris,  supra;  1857,  Scott  v.  Nevins,  6  Duer,  672  ;  1859, 
Genet  v.  Foster,  supra;  1865,  Genet  v.  Beekman,  27  Barb. 
371 ;  1865,  Graff  v.  Bonnett,  supra;  1866,  Moulton  v.  De 
McCarty,  6  liobt.  470,  533 ;  1866,  Locke  v.  Mabbett,  2  Keyes, 
457  ;  1866,  Campbell  v.  Foster,  supra;  1877,  Williams  v. 
Thorn,   70  N.   Y.  270;  1830,   Manning  v.   Evans,  supra; 

1885,  holies  V.  Wood,  supra). 
['*]  The  court  of  appeals  in  the  case  last  cited  says:  "  The 
disposition  of  such  an  income  "  (i.  e.,  of  income  di- 
rected by  a  testator  to  be  applied  by  his  trustees  to  the  use 
of  a  beneficiary)  "  cannot  be  anticipated  by  the  cestui  que 
trust  or  incumbered  by  any  contract  entered  into  by  him 
providing  for  its  pledge,  transfer  or  alienation  previous  to 
its  consideration."  And  the  court  says  further,  that  "the 
creditor  of  such  a  beneficiary  acquires  a  lien  upon  the 
accrued  or  unexpended  surplus  income,  or  that  subse- 
quently arising  from  such  fund,  superior  to  the  claims  of 
general  creditors  or  assignees  of  the  cestui  que  trust,  by 
the  commencement  of  an  action  in  equity  to  reach  and 
appropriate  it  to  the  satisfaction  of  his  judgment" 

Now  the  testator  in  the  case  at  bar  has  directed  his 
trustees  to  collect  the  income  of  the  trust  in  behalf  of  his 
daughter,  and  to  apply  the  same  "  as  the  same  may  be 
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required  for  her  use  and  benefit,  for  and  during  her  natural 
life,  iu  the  most  bounteous  and  liberal  manner  as  to  ex- 
penditure, and  so  as  to  promote  her  convenience  and 
comfort,"  Whether  the  beneficiary  can  claim  under  this 
provision  the  entire  income  of  the  trust,  or  whether  the 
trustees  can  withhold  such  portion  as  may  not  in  their 
discretion  be  found  requisite  for  her  "  convenience  and 
comfort "  and  her  "  bounteous  and  liberal  support,"  and 
what  disposition  must  be  made  of  any  surplus  income  that 
the  trust  fund  may  yield  in  excess  of  the  sums  that  may  be 
taken  from  time  to  time,  applied  to  her  use  by  the 
[' ']  trustees,  cannot  be  here  and  now  determined.  It  may, 
perhaps,  be  doubtful  whether  under  this  testator's  will 
a  creditor  of  his  daughter  can  ever  lay  hold  of  any  surplus 
income  of  the  trust  for  her  benefit,  and  it  is  clear  that  while 
the  validity  and  integrity  of  that  will  are  still  in  dispute, 
the  sums  whose  disposition  for  the  contestant's  benefit 
the  surrogate  can  direct,  are  precisely  those  sums  which 
she  "  cannot  incumber  by  any  contract  providing  for  its 
pledge,  transfer  or  alienation,"  and  upon  which,  therefore, 
no  attorney  can  upon  her  retainer  have  secured  a  lien 
(Noves  V.  Blakeman,  3  Sand.  531,  541;  affirmed,  Q  N.  Y. 
567,"  579,  583  ;  Embree  v.  Franklin,  28  Hun,  203  ;  Two- 
penny V.  Peyton,  10  Sim.  Eng.  V.  Chcm.  487;  Holmes  v. 
Penney,  3  K.  d  J.  {Eivj.  V.  Chan.)  90 ;  Hall  v.  Williams, 
120  Mass.  34). 

An  order  may  be  entered  directing  the  executors  and 
trustees  of  this  estate  to  pay  the  contestant  the  sum  of 
$12,000. 

Third.  There  remains  to  be  considered  the  question 
whether,  apart  from  any  supposed  authority  to  direct  the 
application  of  funds  of  this  estate  to  the  satisfaction  of  an 
attorney's  lien,  the  surrogate  can  now  declare  the  amount 
of  the  moving  party's  claim  against  the  contestant,  and 

give  direction  for  its  satisfaction. 
[^*]  It  is  manifest  that  the  surrogate  has  no  jurisdic- 

tion in  the  premises,  except  such   as   springs  from 
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bis  autliority  to  prescribe  the  terms  upon  which  he  will 
direct  the  substitution  of  an  attorney  for  the  contestant 
in  jolace  of  the  attorney  who  instituted  her  proceedings 
for  revocation  of  probate.  Counsel  for  Mr.  Kahn  asks 
that  Mr.  Dupignac  be  displaced  as  "  additional  attorne}'," 
unless  the  moneys  found  by  the  referee  to  be  due  his 
client  shall  be  paid,  and  asks  that  in  the  event  of  its 
payment,  Mr.  Dupignac  bo  substituted  for  his  client  and 

the  latter  discharged  from  the  contestant's  service. 
'']  No  such  direction  can  now  be  given,  for  the  rea- 

son that  the  proceeding  out  of  which  this  controversy 
has  sprung  is  no  longer  pending.  Whatever  power  the 
surrogate  may  formerly  have  had  to  direct  the  conditions 
upon  which  a  substitution  of  attorneys  should  be  efiected, 
no  such  power  exists  to-day. 

It  has  been  already  stated  that,  before  the  submission 
of  the  motion  to  con:lrm  the  report  of  the  referee,  the 
probate  controversy  had  been  removed  out  of  this   court 

into  the  supremo  court  by  appeal. 
["]  An  order  substituting  one  attorney  for  another  is 
merely  an  incident  in  the  progress  of  a  cause,  and  no 
such  order  can  be  made  by  a  court  in  which  no  cause  is 
pending  to  which  such  order  can  relate.  When  the  ques- 
tion as  to  the  substitution  of  attorneys  first  arose,  and 
the  reference  here  in  question  was  ordered,  it  was  doubt- 
less supposed  by  all  parties  that  it  could  be  speedily  ter- 
minated, and  that,  during  the  pendency  of  the  proceeding 
for  probate,  the  referee's  rej)ort  would  be  submitted  to 
the  surrogate  for  his  consideration  and  action.  That 
expectation  has  not  been  realized.  The  moving  party 
herein  must,  therefore,  seek  in  some  other  tribunal  the 
relief  to  which  he  may  deem  himself  entitled. 
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COGSWELL,  Respondent,  v.  THE  NEW  YORK,  NEW 
HAVEN  &  HARTFORD  RAILR'OAD  COM- 
PANY, Appellant. 

Court  of  Appeals,  April,  1887. 

§§  968,  1660,  1662. 

Nuisance — Action  for  abatement  of  and  for  damnges — When  complaint 
may  demand  both  legal  and  equitable  relief — Rigid  to  trial  hy  jury. 

At  common  law  the  remedy  for  damages  and  for  the  abatement  of  a 
private  nuisance  could  be  obtained  in  a  legal  action,  technically 
knows  as  an  assize  of  nuisance  ;  and  it  was  a  part  of  tbe  judg- 
ment that  the  nuisance  be  abated.  The  legal  remedy  by  writ  of 
nuisance  for  the  recovery  of  damages  and  the  abatement  of  the 
nuisance,  was  retained  by  the  Revised  Statutes ;  although  the 
proceeding  by  writ  of  nuisance  has  been  abolished,  the  same  relief 
may  now  be  had  in  an  ordinary  civil  action  under  the  Code. 

Where  a  plaintiff  brings  an  action  for  both  legal  and  equitable  relief 
in  respect  to  the  same  cause  of  action,  the  case  presented  is  not 
one  of  right  triable  by  jury  under  the  constitution  ;  and  the  plaint- 
iff, by  such  selection,  submits  to  have  the  issues  tried  by  the 
court,  or  by  the  court  with  the  aid  of  a  jury,  as  the  court  in  its 
discretion  may  determine,  according  to  the  i^ractice  in  equity 
cases. 

In  an  action  to  abate  a  nuisance  and  recover  damages  therefor,  the 
plaintiff,  having  joined  with  a  demand  for  legal  relief  one  for  relief 
by  injunction  which  a  court  of  law  is  not  competent  to  grant,  has 
waived  his  right  to  a  jury  trial,  and  cannot  insist  upon  one. 

Hudson  V.  Caryl  {4A  N.  Y.  553),  distinguished. 

An  action  to  abate  a  nuisance  and  recover  damages  therefor  is  not 
an  action  for  a  nuisance  within  the  laeaning  of  the  Code  of  Civil 
Procedure,  ^  968, — which  provides  that  an  action  for  a  nuisance 
must  be  tried  by  a  jury,  unless  a  jury  is  waived  or  a  reference  is 
directed. 

{^Decided  April  19,  1887.) 


CIVIL  PROCEDURE  REPORTS.  223 

Cogswell  r.  New  York,  Ac.  R.  R  Co. 

Appeal  by  defendant  from  an  order  of  the  general 
term  of  the  superior  court  of  the  city  of  New  York, 
affirmiu}^  an  order  of  the  special  term  directing  that 
issues  be  framed  to  be  tried  by  a  jury. 

The  plaintiff  from  about  1870  was  the  owner  of  a  val- 
uable house  iu  East  Forty-sixth  street,  near  Fourth  ave- 
nue, in  the  city  of  New  York,  used  as  a  private  residence. 
In  1872  the  defendant  purchased  a  lot  adjacent  to  the 
property  of  the  plaintiff,  on  the  west  side  of  Fourth  ave- 
nue, extending  from  Forty-sixth  to  Fifty -seventh  streets, 
and  erected  thereon  an  engine-house  and  coal-bins,  for 
tlie  use  of  its  road,  and  since  that  time  has  used  the 
engine-house  for  the  reception,  sheltering,  storing,  clean- 
ing, oiling,  dumping,  repairing  and  firing  of  its  locomo- 
tives, and  the  coal-bins  for  coaling  the  same.  This  action 
was  brought  in  1876,  to  secure  the  abatement  of  the  nuis- 
ance which  such  use  of  defendant's  property  was  claimed 
to  be,  to  recover  damages  sustained  by  reason  thereof, 
and  to  obtain  a  perpetual  injunction  by  judgment  restrain- 
ing the  carrying  on  of  any  trade  or  occupation  offensive 
to  the  senses  or  injurious  to  the  plaintiff's  property.  The 
action  was  once  tried  before  a  judge  without  a  jury,  at 
special  term,  and  judgment  rendered  in  favor  of  the 
plaintiff,  which  was  reversed  on  appeal  by  the  court  of 
appeals  ([7t/e  Cogswell  v.  New  York,  New  Haven  & 
Hartford  R.  R.  Co.,  103  N.  Y.  10;  reversing  S.  C,  48 
N.  Y.  Super.  [16  J.  ({:  S.]  31). 

The  plaintiff  thereafter  moved  at  special  term  for  a 
trial  by  jury  of  issues  to  be  framed,  before  a  trial  was 
had  at  special  or  equity  term.  The  court  at  special  term 
granted  the  motion,  and  its  order  was  affirmed  by  the 
general  term  of  the  superior  court,  and  this  appeal  taken 
therefrom. 

Henry  H.  Anderson  {William  E.  BarneU,  attorney),  for 
defendant-appellant. 
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Leicis  Ju/in.sfon,  for  plaintiff-respondent. 

The  nature  of  tlie  action  is  sucli  that  either  party  has 
the  constitutional  right  to  have  the  question  of  -whether 
or  not  the  gricTanco  complained  of  is  a  private  nuisance 
and  the  damages  sustained  thereby  decided  by  a  juiy. 
Hudson  V.  Caryl,  44  N.  Y.  553  ;  People  v.  Metropolitan 
Telephone  Co.,  31  Bun,  596-600. 

Andrews,  J. — The  complaint  demands  both  legal  and 
equitable  relief.  It  prays  judgment  for  damages  and  an 
abatement  of  the  nuisance,  and  also  for  an  injunction  re- 
straining the  defendant  from  continuing  the  nuisance,  and 
from  permitting  its  lands  to  be  used  for  the  purpose  of 
carrying  on  any  operation  thereon  which  shall  injure  the 
plaintiff  in  the  enjoyment  of  her  property.  The  remedy 
for  damages  and  for  the  abatement  of  a  private  nuisance 
could  at  common  law  be  obtained  in  a  legal  action,  techni- 
cally known  as  an  assize  of  nuisance.  It  was  a  part  of  the 
judgment  that  the  nuisance  be  abated  (3  BJ.  Comm.  210; 
Waggoner  v.  Jermai^e,  3  Den.  306).  The  legal  remedy  by 
writ  of  nuisance  fcr  the  recovery  of  damages,  and  an 
abatement  of  the  nuisance,  was  retained  by  the  Revised 
Statutes  ('2  it.  S.  332) ;  and,  though  the  proceeding  by  writ 
of  nuisance  has  been  abolished,  the  s  ?.me  relief  may  be  now 
had  in  an  ordinary  civil  action  under  the  Code  (C(X?e 
Pro.  §  454  ;  C  kJc  Civ.  Fro.  §  1862). 

It  was  held  in  Hudson  v.  Carjd  (i.4  JSf.  Y.  553),  that  as, 
by  the  common  law,  an  action  for  damages  and  for  the 
'abatement  of  a  nuisance  was  triable  by  jury,  the  defendant 
could  not  be  deprived  of  the  right  to  a  jury  trial  upon 
these  issues,  although  the  plaintiff  in  his  complaint  also 
demanded  equitable  relief.  In  the  present  case,  the  plaintiff 
is  the  party  insisting  upon  the  right  to  a  jury  trial,  not- 
withstanding the  fact  that  she  framed  her  action,  asking, 
not  simply  the  relief  which  could  be  obtained  by  a  writ 
of  nuisance  at  common  law,  but  also  relief  by  injunction. 
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which  a  court  of  law  was  not  competent  to  grant  The 
constitution  (section  2,  art.  1)  secures  to  a  party  the  right 
to  a  jury  trial  in  all  cases  where  before  its  adoption  this 
mode  of  trial  was  used. 

This  is  not  a  case  which  as  a  whole,  and  in  both  aspects, 
was  triable  by  jury  at  the  adoption  of  the  constitution, 
nor  is  it  one  where,  under  the  present  system,  the  plaintiff 
is  compelled  to  unite  her  claims  for  both  equitable  and 
legal  relief  in  the  same  action.  Rights  may  be  waived,  or 
a  party  may  by  his  own  act  preclude  himself  from  assert- 
ing them.  We  think  it  is  a  reasonable  rule,  and  one  in 
consonance  with  the  authorities,  that,  where  a  plaintiff 
brings  an  action  for  both  legal  and  equitable  relief  in 
respect  to  the  same  cause  of  action,  the  case  presented  is 
not  one  of  right  triable  by  jury  under  the  constitution, 
and  that  the  plaintiff  by  such  election  submits  to  have 
the  issues  tried  by  the  court,  or  by  the  court  by  the  aid 
of  a  jury,  as  the  court  in  its  discretion  may  determine, 
according  to  the  practice  in  equity  cases  (See  Davison 
V.  Associates  of  Ferry  Co.,  71  N.  Y.  333  ;  New  York  <fe  N. 
H.  R.  Co.  r.  Schuyler,  34  Id.  30;  Baird  v.  Mayor,  c^-c,  74 
/(/.  382). 

This  is  not,  we  think,  an  action  for  a  nuisance  within 
section  968  of  the  Code  of  Civil  Procedure.  The  action 
of  nuisance  is  mentioned  in  the  section,  together  with 
other  common  law  actions,  all  of  which  must,  the  section 
declares,  be  tried  by  jury,  unless  a  jury  is  waived  'or  a 
reference  is  directed.  Reading  the  section  in  connection 
with  section  1660,  it  is  clear,  we  think,  that  an  equitable 
action  to  restrain  the  continuance  of  a  nuisance  or  an 
action  for  a  nuisance  in  which  equitable  relief  is  also 
demanded,  is  not  an  action  for  nuisance  within  section 
968. 

This  leads  to  a  reversal  of  the  orders  of  the  special 
and  general  terms,  but,  as  the  courts  below  decided  the 
motion  on  the  question  of  power  solely,  the  case  should 
Vol.  XII— 15 
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be  remitted  to  the  special  term  for  the  exercise  of  its 
discretion. 

All  concurred. 


MARX,  ET   AL.,  Respondents,  v.  TAILER,   Appellant, 
Impleaded,  etc. 

Supreme  Court,  First  Department,   General  Term, 
March,  1887. 

§  484 

Joinder  of  causes  of  action —  Wlien  actian  to  set  aside  usurious  mortgage 

cannot  be  joined  with  one  to  set  aside  deed  as  fraudulent 

—  Usury  is  not  a  fraud. 

The  fact  that  one  executes  a  mortgage  for  an  usurious  loan  does  not 
make  the  transaction  fraudulent,  nor  does  it  necessarily  give  a 
creditor  of  the  mortgagor  the  right  to  intervene  to  set  aside  the 
security. 

It  seems,  that  several  conveyances  made  in  pursuance  of  a  common 
design  to  defraud  the  creditors  of  the  grantor,  may  be  attacked 
by  a  judgment  creditor  of  such  grantor  in  a  single  action,  but 
that  the  cause  of  acton  upon  ■which  the  whole  fabric  of  the  right 
of  recovery  rests,  is  the  fraudulent  intent  or  scheme  of  the 
grantors  to  dispose  of  his  property  with  intent  to  hinder,  de- 
lay and  defraud  creditors;  and,  although  there  may  ha  divers 
conveyances  in  perfecting  this  scheme,  still  the  whole  foundation 
of  the  action  is  the  scheme  itself,  and  hence  there  is  but  one 
cause  of  action  although  it  may  affect  different  individuals 
differently. 

Instance  of  a  complaint  in  a  judgment  creditor's  action  to  set  aside 
mortgages  as  usurious  and  deeds  as  fraudulent,  held  to  state 
more  than  one  cause  of  action. 

A  judgment  creditor's  action  to  set  aside  a  mortgage  given  by  his 
debtor  on  the  ground  that  it  was  to  secure  an  usurious  loan, 


CIVIL  PROCEDURE  REPORTS.  227 

Marx  r.  Tailer. 

^  cannot  bo  joined  with  a  cause  of  action  to  ?et  aside  conyeyances 
made  by  the  debtor  on  the  ground  that  they  were  made  with  in- 
tent to  hinder,  delay  and  defraud  the  creditors. 

( Dacided  M>crch  13,  1887.) 

Appeal  by  defendant  from  a  judgment  of  the  New  York 
county  special  term,  overruling  a  demurrer  to  the 
complaint. 

This  action  was  brought  by  the  plaintiffs,  judgment 
creditors  of  the  defendant,  Bernard  Spaulding,  to  recover 
judgment  against  the  defendants  and  each  of  them  as 
follows  :  (1)  That  certain  real  property,  the  title  to  which 
was  held  by,  or  vested  in  defendants,  Rosanna  Spaulding, 
(wife  of  the  defendant,  Bernard  Spaulding)  and  James  J. 
Spaulding  (his  brother),  be  adjudged  in  fact  the  property 
of  said  Bernard  Spaulding  and  to  have  been  held  in  their 
names  in  fraud  of  the  plaintiffs  ;  and  that  conveyances  to 
them  or  from  the  defendant,  Bernard  Spaulding,  be  de- 
clared fi'audulent  and  void  as  against  the  creditors  of  the 
defendant,  Bernard  SpaulJing.  (2)  That  certain  other 
property,  the  title  to  which  was  in  the  defendant,  Tailer, 
be  adjudged  to  be  held  by  him  as  security  only  for  the 
sum  of  $30,000  and  interest,  loaned  and  advanced  by  him  to 
the  defendants,  Spaulding,  and  part  of  an  alleged  corrupt 
and  usurious  agreement  set  forth  in  the  complaint,  and 
that  said  Tailer  be  directed  by  the  court  to  execute  and 
deliver  a  deed  conveying  the  said  lots  of  land  to  the  re- 
ceiver, be  appointed  in  this  action.  (3)  That  the 
defendant,  Tailer,  be  adjudged  to  hold  certain  other 
land,  described  in  the  complaint,  as  secunty  only  for 
the  said  sum  of  $30,000  and  interest  thereon,  and  that 
the  deed  conveying  said  land  to  the  defendant  Tailer,  be 
adjudged  to  be  a  security  for  the  rejjayment  by  Bern- 
ard Spaulding  to  the  defendant  Tailer  of  said  sum. 
(4)  That  a  mortgage  of  $72,000  covering  certain  other 
property,  the  title  to  which  was  held  by  the  defendant. 
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Tailer,  ba  adjudged  usurious  and  void  as  against  tlie 
plaintiffs ;  that  it  be  delivered  uj)  for  cancellation,  and 
that  the  property  covered  thereby  be  adjudged  to  belong 
to  the  defendant,  Bernard  Spaulding.  (5)  That  another 
mortgage  for  $50,OOD,  covering  the  last-mentioned  prop- 
erty, be  adjudged  fraudulent  and  void  as  against  these 
I^laintiffs,  and  delivered  up  for  cancellation,  and  be  dis- 
charged of  record.  (6)  That  a  mortgage  held  by  the 
defendant,  Gardner,  be  adjudged  fraudulent  and  void  as 
against  these  plaintiffs,  and  that  the  same  be  cancelled. 

(7)  That  a  mortgage  held  by  the  defendant,  Koch,  be  ad- 
judged to  be  a  lien  on  the  premises  covered  thereby,  only 
to  the  extent  of  the  sum  actually  advanced  by  said  Koch. 

(8)  That  the  defendants,  Tailer,  Rosanna  Spaulding  and 
James  J.  Spaulding,  be  required  to  account  for  all  moneys 
received  by  them  from  the  various  parcels  of  property 
described  in  the  complaint  during  the  time  the  legal  title 
to  said  property  was  vested  in  them,  or  any  of  them,  and 
that  they  had  possession  thereof ;  and  that  they  be 
required  to  pay  the  same  over  to  a  receiver  to  be 
appointed  in  this  action.  (9)  For  the  appointment  of  a 
receiver.  (10)  For  an  injunction  restraining  the  defend- 
ants from  the  mortgaging,  conveying  or  transferring  the 
premises  or  mortgages  described  in  the  complaint.  And 
(11)  For  such  other  and  further  relief  as  may  ba  just. 

This  complaint  was  demurred  to  on  the  grounds,  (1) 
That  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  ;  (2)  That  there  was  a  defect  of  parties  defend- 
ant ;  and  (3)  That  there  was  a  misjoinder  of  causes  of 
action.  The  demurrer  was  overruled  at  special  term,  the 
justice  presiding  holding  that  but  one  cause  of  action  was 
stated  in  the  complaint,  and  from  the  judgment  entered 
on  his  decision  this  appeal  was  taken. 

Other  facts  are  stated  in  the  opinion. 

Henry  L.  Burnett  (k  Edward  B,  Whitney  {Burnett  &  Whit- 
ivnj,  attorneys),  for  defendant-appellant. 

The  complaint  may  be  construed  to  set  forth  one  in- 
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divisible  "  scheme,"  and  "  one  cause  of  action,"  only  by 
considering  the  third  demand  for   relief  a  mere  partial 

repetition  of  the  second We  do  not  undei^ 

stand  the  court  below  to  deny  that  this  is  an  nnavoidablo 
conclusion  from  the  general  rules  of  code  pleading,  as 
laid  down  by  the  court  of  appeals.  We  understand  it 
merely  to  follow  a  supposed  exception  laid  down  by  a 
species  of  judicial  legislation  in  the  case  of  creditors'  bills 
—  a  supposed  rule  that  in  creditors'  suits  of  every  kind, 
no  matter  how  diverse  the  plaintiffs  claims,  there  never 
is  but  one  "  cause  of  action  "  ;  that  for  the  purposes  of 
these  suits  the  phrase  **  cause  of  action,"  instead  of 
having  its  usual  meaning,  is  identical  with  "  object  of 
action,"  so  that  not  only  can  misjoinder  never  be  com- 
plained of,  but  no  separate  claim  can  be  separately  de- 
murred to.  If  such  a  rule  is  really  established,  it  must 
be  conceded  to  be  a  strange  anomaly.  We  shall  submit 
that  there  is  not  only  no  reason  or  policy  in  such 
a  rule,  but  no  authority  for  it,  and  that  the  doctrine 
of  the  cases  cited  by  the  court  below  is  simply  that  for 
the  purposes  of  a  demurrer  for  misjoinder,  all  claims  in 
a  creditor's  suit  for  relief  against  fraud  on  the  part  of 
the  debtor  upon  his  creditors  are  regarded  as  constituting 
but  one  cause  of  action-  As  to  the  reason  of  the  supposed 
rule :  Such  a  rule  could  exist  only  if  the  debtor's  property 
or  its  recovery  were  the  "  cause  of  action."  But  the  prop- 
erty is  a  different  thing,  namely,  the  '  subject  of  the  action" 
(see  distinction  recognized  in  Glenn  &  Hall  Manuf.  Co. 
V.  Hall,  61  N.  Y.  226,  236 ;  McKinney  v.  ColHus,  b'8  //. 
216,  221 ;  Palen  v.  Bushnell,  46  Barb.  24,  26).  There  may 
be  many  "  transactions  "  of  very  various  natures,  all  con- 
nected with  the  same  "  subject  of  action,"  and  each  the 
basis  of  more  than  one  "cause  of  action."  All  these 
phrases  are  used  distinctively  by  the  Code  of  Civil  Pro- 
cedure (§§  484,  501).  There  is  no  reason  for  confounding 
"  cause  of  action  "  with  "  subject  of  action  "  in  a  credit- 
or's suit  any  more  than  in  any  other  suit ;  no  reason  why 
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Tailer  should  not  be  allowed  to  demur  to  any  single 
claim,  bad  in  law,  set  up  by  Spaulding's  creditors,  just 
as  mucli  as  if  the  suit  were  brought  by  Spaulding  him- 
self. ...  As  to  the  authorities.  The  decision  of 
Barrett,  J.,  cited  in  the  opinion,  was  on  a  chambers  motion 
to  compel  separate  statement  and  numbering  of  the 
causes  of  action  decided  without  oral  argument.  Such  a 
motion  is  not  necessary  before  demurring,  and,  as  it  is 
addressed  to  discretion,  its  denial  does  not  conclude  the 
defendant  upon  a  subsequent  demurrer.  It  is  for  this 
reason  that  the  motion  is  not  appealable  to  the  court  of 
appeals.  This  is  all  well  settled.  Wiles  v.  Suydam,  64  JSf. 
Y.  173  ;  Goldberg  v.  Utly,  60  N.  Y.  427. 

The  other  cases  cited  by  the  court  below  fail  to  sup- 
port the  loose  practice  appealed  to  by  plaintiffs.  They 
simply  continue  an  old  equity  practice  in  a  special  case. 
Neither  do  they  nor  the  authorities  in  equity  on  which 
they  rely  apply  to  creditors'  suits  for  relief  other  than 
against  the  judgment-debtor's  fraud  upon  his  creditors, 
or  involve  the  question  of  sufficiency  of  any  single  claim 
as    distinguished  from   the   question  of  joinder   of  all. 

Distinguishing  and   explaining    Morton  v. 

Weil,  11  Abb.  Ft.  421 ;  S.  C,  33  Barb.  30 ;  Reed  v.  Stryker, 
12  Abh.  Pr.  47  ;  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139  ; 
Fellows  V.  Fellows,  4  Cow.  C82.  .  .  .  Whenever  an 
attempt  has  been  made,  before  the  Code  or  since,  to 
stretch  the  doctrine  of  Morton  v.  Weil  and  Reed  v.  Stry- 
ker beyond  the  case  of  actual  fraud  upon  creditors  and 
uphold  such  an  argument  as  is  made  here  by  plaintiffs,  it 
has  failed,  so  far  as  we  can  find.  Citing  Jackson  v.  For- 
rest, 2  Barb.  Ch.  576  (overruling  Boyd  v.  Hoyt,  5  PaicjCy 
65);  Palen  ?;.  Bushnell,  46  Barb.  2i;  Wiles  v.  Suydam, 
64  M  Y.  173.  .  .  .  The  claims  against  Tailer  do  not 
come  within  the  scope  of  Fellows  v.  Fellows,  as  followed 
by  Reed  v.  Stryker,  and  limited  by  Jackson  v.  Forrest,  be- 
cause they  do  not  involve  the  element  of  fraud  upon  other 
creditors.     Usury  is  not  a  fraud  upon  other  creditors,  or 
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upon  anybody,  and  the  alleged  cause  of  action  found  in 
the  c^aiplaiat  by  the  court  belovsr  contains  no  element  of 
fraud,  nor  even,  as  we  have  seen,  any  element  of  wronj;  or 

breach   of  obligation  by  Tailer The  damurrer 

ioT  mi3Joial3r  of  ciu333  of  action  should  have  baan  sus- 
tainoJ.  "  Tha  plaintiff  may  unite,  in  tha  same  complaint, 
two  or  mjra  caaaas  of  action.  .  .  .  But  it  must 
app3ar  upon  th3  fasa  ol  the  complaint  that  all  the  causes 
of  action  so  united  ....  except  as  otherwise  pre- 
scribad  by  law  ....  affect  all  the  parties  to  the 
action."  CoJe  Civ.  Pro.  §  481 ;  Higgins  v.  Crichton,  2  N.  Y. 
Civ.  Fro.  317;  Lexington  &  Big  Sandy  R.  R.  v.  Good- 
man, 25  Barb.  43J ;  Pracht  v.  Rittor,  43  N.  Y.  Super. 
500 ;  Van  Lieuw  v.  Johnson,  6  T.  ct  C.  648 ;  Compton  v. 
Hughes,  33  Hui>,  377 ;  Nichols  v.  Drew,  94  N.  Y.  22. 

S lined  Ud'nrii'iji'r  (^Gu'jjcnheirner  (£•    Uutenneyer,  attor- 
neys), for  plaintifis-respondents. 

The  complaint  states  but  one  cause  of  action.  The 
subject  of  the  action  is  the  property  of  the  debtor,  and  the 
ground  of  action  is  its  fraudulent  disposition.  Reed  v. 
Strykar,  4  A'/j.  Ct.  App.  Dj  .  26,  followed  in  Newbould  v. 
Warren,  U  Abb.  Pr.  80;  Horcoa  v.  Weihl,  33  Birb.  30. 
Hammond  v.  Hud.  R.  Iron  Co.,  20  11.  378 ;  Oakloy  v. 
Tug  well,  o3  Uiii,  357  ;  Boyd  v.  Hoyt,  5  Paige,  65  ;  Fellows 
v.  Fellows,  4  Cno.  632;   Smith  v.  Schulting,  14  Hun,  52; 

BrinckorhoiT  v.  Brown,  6  Joliiis.  Clu  139 It  is 

immat3rial  whether  or  not  the  complaint  states  facts 
safnuout  to  entitle  the  plaintiffs  to  set  aside  the  mort- 
gages held  by  Tailer.  The  f-icts  alleged  do  entitle  the 
plj,lnil5  to  30313  raliaf  agaiast  th3  mortgages,  and  that  is 
sufficient  to  defeat  the  demurrer.  Price  v.  Brown,  10 
Abl.'N.  C.  7i  ;  Bradey  v.  Aldrich,  40  .V.  Y.  504;  Mackey 
V.  kM2r,  8  Hun,  IJO  ;  Wheelock  v.  Lae,  74  N.  Y.  495. 

"V-VN  Brunt,  P.  J. — The  defendant,  Tailer,  demurred 
to  the  complaint  h3raia,  upon  the  grounl,  among  other 
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tilings,  of  misjoinder  of  causes  of  action,  tlis  alleged  cause 
or  causes  of  action  in  which  he  was  interested  being 
joined  with  other  causes  of  action  which  did  not  in  any 
way  affect  said  Tailer.  The  court  balow  held  that  but 
one  cause  of  action  was  set  up  in  t'-ie  complaint,  although 
affecting  various  defendants,  and  overruled  the  demurrer ; 
and  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

Upon  an  inspection  of  the  complaint  it  would  appear 
that  at  least  two  causes  of  action  are  distinctly  set  forth. 
Certain  allegations  in  reference  to  certain  property  in 
Fiftieth  street,  in  the  city  of  New  York,  form  the  basis  of 
charges  against  the  defendant,  Tailer,  of  having  entered 
into  an  agreement  with  Bernard  Spaulding  to  loan  certain 
sums  of  money  in  connection  with  the  purchase  of  that 
property  at  usurious  rates  of  interest.  The  allegations 
of  the  complaint  state  in  detail  the  circumstances  attend- 
ing the  purchase  of  the  property,  the  scheme  which  was 
entered  into  in  order  to  evade  the  usury  law,  and  the 
manner  in  which  the  title  w^as  taken  for  that  purpose,  and 
judgment  is  claimed  adjudging  certain  conveyances  to  the 
defendant,  Tailer,  to  be  held  as  security  for  money  loaned, 
and  certain  of  the  mortgages  held  by  him,  described  in  the 
complaint,  to  be  usurious  and  void  as  against  the 
plaintiff. 

The  complaint,  after  the  completion  of  the  allegations 
in  respect  to  the  property  held  by  the  defendant  Tailer, 
and  in  respect  to  the  mortgages  held  by  the  defendant 
Tailer,  goes  on  and  alleges  that  subsequently  the  defend- 
ant Spaulding  conveyed  certain  of  his  j^roperty  to  one 
Steen,  and  that  the  said  Steen  conveyed  the  same  to  the 
wife  of  said  Spaulding,  which  conveyances  were  made 
without  any  valuable  consideration  and  for  the  express 
purpose  of  defrauding  his  creditors  ;  that  mortgages  were 
executed  upon  said  property  upon  which  but  a  small  sum 
had  been  advanced  by  the  mortgagee  ;  that  after  the  re- 
covery of  the  plaintiff's  judgment,  the  defendant,  Spauld- 
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ing,  bought  certain  other  property  and  caused  the  title  to 
be  taken  in  the  name  of  his  wife,  the  defendant,  Rosanna 
Spaukling,  with  intent  to  defraud  his  creditors,  and  that 
said  laud  was  subsequently  conveyed  by  Bernard  Spauld- 
ing  and  his  wife  Rosanna,  to  their  son  James  J.  Spaukling, 
with  the  intent  to  defraud  the  creditors  of  said  Spaukling, 
and  that  mortgages  were  executed  upon  the  property 
in  furtherance  of  the  design  to  defraud  the  creditors  of 
said  Bernard  Spaulding.  The  complaint  also  contains  an 
allegation  that  Rosanna  Spaulding,  after  the  conve^-ance 
of  the  title  of  the  premises  deeded  to  her,  executed  and 
delivered  to  the  defendant  Tailer  an  instrument  in  writing, 
whereby  she  authorized  Tailer  to  collect  the  rents,  issues 
and  profits  of  the  land,  and  apply  the  same  towards  the 
mortgages  which  he  held  upon  the  same.  The  complaint 
also  alleges  the  conveyance  of  another  piece  of  property 
from  said  Bernard  Spaulding  to  Rosanna  Spaulding,  in 
fraud  of  creditors,  and  asks  judgment  that  these  various 
conveyances  may  be  set  aside  and  that  the  mortgages  may 
be  declared  void  as  against  the  plaintiffs,  and  that  a 
receiver  of  the  property  be  appointed. 

It  would  appear  that  the  cause  of  action  alleged  against 
the  defendant,  Tailer,  in  connection  with  the  deeds  and 
mortgages  which  he  holds,  is  entirely  independent  and 
distinct,  and  proceeds  upon  an  entirely  different  theory 
from  the  cause  of  action  based  upon  the  fraudulent  dis- 
position of  property  by  the  defendant  Spaulding.  There 
is  no  allegation  that  the  transaction  with  Tailer  had  any 
connection  with  or  formed  any  part  of  the  scheme  by 
which  Bernard  Spaulding  put  some  of  his  property  in  the 
hands  of  his  wife,  and  some  in  the  hands  of  his  son,  for 
the  purpose  of  defrauding  his  creditors.  The  allegations 
agaiuot  the  defendant  Tailer  are  simply  that  he  made  an 
usurious  agreement  with  Spaulding  in  respect  to  the 
projierty  in  Fiftieth  street,  and  prays  judgment  declaring 
the  mortgages  executed  in  pursuance  of  this  agreement 
usurious,  and  the  conveyance  given  to  secure  the  balance 
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of  the  money   to   be    a   mortgage    although   absolute    on 
its  f  :^ce. 

Im  is  needless  upon  the  decision  of  this  demurrer  for 
us  to  decide  whether  the  plaintiff  can  maintain  an  action 
t  J  set  aside  those  mortgages  ^\;ithouti  tendoriag  or  offering 
to  pay  the  amoiiut  which  may  be  equitably  due  thereon. 
But  it  is  clear  from  a  careful  reading  of  the  complaint 
that  the  allegations  affecting  Tailer's  deed  and  mortgages 
have  no  relation  whatever  to  the  other  conveyances  of 
property  made  for  the  purpose  of  defrauding  creditors. 
Merely  because  a  man  executes  a  mortgage  for  an  usurious 
loan  does  not  make  the  transaction  fraudulent,  nor  does 
it  necessarily  give  the  creditor  the  right  to  intervene  to  set 
aside  the  security  (Buckingham  v.  Coming,  91  N.  Y.  525 ; 
Murray  v.  Judson,  9  N.  Y.  73). 

Q[t  is  undoubtedly  true  that  conveyances  made  to  dif- 
ferent grantees  in  pursuance  of  a  common  design  to  de- 
fraud the  creditors  of  the  grantor  may  be  attacked  by  a 
judgment  creditor  in  a  single  action,  but  there  the  cause 
of  action  upon  which  the  whole  fabric  of  the  right  of 
recovery  rests  is  the  fraudulent  intent  or  scheme  of  the 
grantor  to  dispose  of  his  property  with  intent  to  hinder, 
delay  and  defraud  creditors,  and  although  there  may  be 
divers  conveyances  in  perfecting  this  scheme,  still  the 
whole  foundation  of  the  action  is  the  scheme  itself,  and 
hence  there  is  but  one  cause  of  action  although  it  may 
affect  different  individuals  differently 7)  In  the  case  at  bar 
the  cause  of  action  alleged  against  the  defendant  Tailer 
jDroceeds  upon  the  ground  of  usury  and  has  no  connec- 
tion or  relation  to  the  cause  of  action  set  up  against  the 
other  defendants,  which  is  based  upon  the  scheme  of 
Spauldiug  to  so  place  his  projDerty  that  it  cannot  be 
reached  by  creditors.  The  only  allegation  affecting  the 
good  faith  of  Tailer  is  that  he  made  an  usurious  agree- 
ment with  Spaulding  by  which  he  received  $122,000  of 
mortgages,  having  advanced  but  $110,000.  It  seems,  there- 
fore, to  be  apparent  that  Tailer  Avas  not  interested  in  any 
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of  the  other  causes  of  action  meutioued  in  the  complaint, 
and  that  his  dealings  with  the  defendant,  Bernard  Spauld- 
ing,  had  no  relation  whatever  to  the  scheme  of  Spaulding 
to  defraud  his  creditors,  although  some  of  the  property 
ui)on  which  he  held  mortgages  was  subsequently  con- 
veyed by  Spaulding  in  pursuance  of  that  scheme.  If  the 
plaintiffs  have  any  standing  in  court  to  attack  these  mort- 
gages as  usurious,  it  must  be  done  by  a  separate  action 
against  the  defendant  Ta.ihr. 

The  judgment  overruling  the  demurrer  must  be  re- 
versed and  the  plaintifi"  allowed  to  amend  on  payment  of 
the  costs  of  the  demurrer  and  of  the  appeal. 

Brady  and  Daniels,  JJ.,  concurred. 


CORBIT,  Appellant,  v:  NICOLL,  Respondent. 
City  Court  of  New  York,  General  Term,  June,  1887. 

§682. 

Atiiichmeul — Power  of  court  to  raccUe for  failure  to  give  additional  secu- 
rity— Assijnment  ff  cause  of  action,  bt/  corporation. 

Proof  that  the  president  of  a  corporation  signed  an  asssignment  of 
a  cause  of  action,  and  affixed  thereto  the  corijorate  seal  of  the 
company,  is  stifficient  primnficie  evidence  to  show  that  it  was 
aflSxed  by  the  authority  of  the  corporation,  aud  carries  with  it  a 
presumption  of  the  power  of  iho  officer  to  execute  the  instrument. 
It  is  not  necessary  to  its  complete  execution  that  the  officer ai)i)car 
before  a  notary  and  swear  to  the  fact  that  he  is  authorized  to  e.xe- 
cme  it.  That  is  one  way  of  establishiug  the  <lue  execution  of  the 
instrument,  but  it  is  neither  conclusive  upon  the  jiarties,  uor  does 
it  exclude  the  right  to  resort  to  other  means  jirovided  by  lav,-,  to 
make  such  proof. 


230  CIVIL  PEGGED  [THE  EEPOKTS. 

Corbit  V.  Nicoll. 

The  court  may  punish  a  failure  of  the  plaintiff  in  an  attachment  to 
give  further  security  pursuant  to  an  order  therefor,  by  vacating 
an  attachment,  and  the  sureties  in  an  attachment  so  vacated 
thereupon  become  liable. 

Where  an  order  was  made  directing  that  an  attachment  be  vacated 
and  the  levy  released,  unless  the  plaintiff  within  three  days  gave 
a  further  uudertaJiiiig, —  /?£/(/,  that  this  was  such  a  vacation  of  the 
attachment  as  rendered  the  sureties  on  the  undertaking  given  to 
obtain  it  liable  for  damages. 

Where  a  right  is  given,  the  power  to  enforce  it  is  necessarily  im- 
plied, and  the  means  of  enforcement  must  be  deteimiiiCd  by  the 
court  which  makes  the  order,  and  is  in  its  discretionary  power. 

Where  the  supreme  court  directed  that  unless  the  plaintiff  in  an 
attachment  give  additional  security,  the  attachment  be  vacated, 
the  city  court  of  New  York,  in  an  action  on  the  undertaking  given 
to  procure  the  attachment,  cannot  review  the  decision  of  the 
supreme  court,  or  hold  that  the  means  adopted  were  unauthorized 
or  an  abuse  of  discretion,  because  it  imposed  the  penalty  of  vacat- 
ing the  warrant  instead  of  directing  a  discharge  of  the  levy 
under  it. 

{Decided  June,  1887.) 

Appeal  from  a  judgment  in  favor  of  the  defendant, 
entered  upon  tlie  dismissal  of  the  complaint. 

This  action  was  brought  to  recover  upon  an  undertak- 
ing given  to  procure  an  attachment  in  an  action  brought 
in  the  supreme  court  in  New  York  county  by  Hall  and 
others  against  the  United  States  Reflector  Company,  a 
corporation  organized  under  the  laws  of  the  State  of  Con- 
necticut, and  assigned  by  the  defendant  in  such  action  to 
the  plaintiff  herein.  The  attachment  in  question  was 
vacated  May  5,  1885,  by  an  order  which,  omitting  recitals, 
signatures,  &c.,  read  as  follows :  "  It  is  hereby  ordered, 
that  this  motion  be  and  is  hereby  granted,  and  the  war- 
rant of  attachment  herein  is  vacated,  annulled  and  set 
aside,  and  the  defendant's  property  is  released  from  levy 
thereunder,  and  that  the  defendant  have  $10  costs  of  this 
motion  against  the  plaintiffs,  unless  within  three  days 
after  the  entry  and  service  of  a  copy  of  this  order,  the 


CIVIL  PKOCEDURE  EEPORTS.  237 

Gorbit  V.  NicolL 

plaintiffs  do  file  and  serve  a  further  undertaking  in  addi- 
tion to  those  heretofore  given  herein,  to  answer  to  the 
defendant  in  the  sum  of  $7,500  for  all  damages  which 
have  resulted  or  may  hereafter  result  from  said  warrant 
of  attachment  and  the  levy  thereof  upon  defendant's 
property,  and  pay  defendant's  cost  of  this  motion  :  the 
sureties  upon  said  undertaking  to  justify  upon  notice,  if 
excepted  to."  The  plaintiffs  in  the  attachment  did  not 
give  an  additional  undertaking  within  the  time  required 
by  the  order  ;  but,  on  the  contrary,  served  upon  the 
sheriff  a  notice  directing  him  to  release  all  the  attached 
property,  excepting  in  so  far  as  he  might  have  a  lien  upon 
it  for  his  fees. 

On  June  23, 1884,  another  order  was  made  in  the  action 
in  which  the  warrant  of  attachment  was  issued,  which 
recited  that  the  court  had  "  made  an  order  on  the  5th  day 
of  May,  1883,  vacating  the  warrant  of  attachment  herein  and 
releasing  the  defendant's-  property  from  the  levy   made 

thereunder unless  the  plaintiffs  should  file 

and  serve  a  further  undertaking  to  answer  to  the  defend- 
ant in  the  sum  of  $7,500,  for  all  damages  which  had  re- 
sulted or  might  thereafter  result  from  said  warrant  of 
attachment,  and  it  appearing  that  the  plaintiffs  failed  to 
comply  w'ith  said  order,"  and  contained  the  following  pro- 
vision :  "  It  is  ordered  that  said  warrant  of  attachment 
issued  and  levied  herein  on  the  3rd  day  of  May,  1831,  be 
and  is  hereby  vacated,  annulled  and  set  aside.  This 
order,  however,  is  made  without  intending  to  adjudge 
that  such  order  is  in  this  respect  necessary,  or  that  said 
attachment  was  not  vacated  and  annulled  by  operation 
of  law,  upon  failure  of  the  plaintiffs  to  comply  with  said 
order  of  May  5,  1883." 

The  assignment  from  the  defendant  in  the  attach- 
ment suit,  The  United  States  Eeflector  Company,  to  the 
plaintiff  herein  sued  upon,  and  of  "all  of  the  said  corpor- 
ation's right,  title   and    interest    thereon    and    thereto, 
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together  with  all  of  said  corporation's  right  to  sue  and 
recover  thereon  and  thereunder,  and  all  damages  result- 
ing from  said  warrant  of  attachment  and  therein 
mentioned  to  the  extent  of  which  said  damages  are 
secured  thereby,"  was  assigned  to  the  plaintiff  in  this 
action  by  an  instrument  in  writing  signed  by  the  president 
and  sealed  with  the  seal  of  the  company.  This  assign- 
ment contained  the  following  statement:  "This  instru- 
ment and  transfer  is  made  pursuant  to  a  vote  of  the 
board  of  directors  of  the  said  corporation  conferring  a 
power  upon  the  undersigned  officer  to  make  the  same 
and  to  affix  its  corporate  seal  thereto,  and  is  made  for  the 
purpose  of  discharging  so  far  as  possible  a  just  debt  and 
obligation  of  said  corporation  to  the  said  William  P.  Cor- 
bit." Its  attestation  clause  read  as  follows  :  "  In  witness 
whereof  the  said  corporation  has  subscribed  the  name  of 
its  president  and  affixed  its  corporate  seal  at  the  city  of 
New  York,  this  first  day  of  June,  1885." 

Edioard  P.  Wilder,  for  plaintiff-appellant. 

Suit  may  be  brought  upon  any '  undertaking  given  to 
procure  a  warrant  of  attachment  the  moment  the  attach- 
ment is  "vacated,"  and  whether  judgment  has  been  ren- 
dered in  the  action  or  not.  The  Code  provides  two 
contingencies,  in  either  of  which  the  sureties  on  the  plaint- 
iff's undertaking  on  attachment  are  liable  :  First,  if  the 
defendant  recovers  judgment;  or,  second,  if  the  warrant 
is  vacated  {Code  Civ.  Pro.  §  640).  It  will  be  observed  that 
each  of  these  contingencies  is  -si'holly  independent  of  the 
other.  It  will  also  be  observed  that  these  contigencies 
are  totally  different  from  those  prescribed  in  the  case  of 
an  undertaking  upon  an  order  of  arrest  (§  559),  and  quite 
different  again  from  those  prescribed  in  the  case  of  an 
uudertaking  upon  an  injunction  C§§  611-620).  In  the 
case  of  an  order  of  arrest,  before  the  arrested  party  can 
recover  against  the  sureties  upon  plaintiff's  uudertaking, 
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he  must  either  recover  judgment  or  he  must  procure  a 
final  d'>cision  of  the  court  that  the  plaintiff  "  was  ntot  en- 
titled "  to  an  order  of  arrest.  And  so  in  the  case  of 
injunctions  ;  the  enjoined  party  must  obtain  a  final  decis- 
ion from  the  court  that  the  plaintiff  "  was  not  entitled  " 
to  the  injunction.  See  C)ds  Clc.  Pro.  §§  5>9, 620.  Noth- 
ing of  this  sort   is   necessary  in   the   case   of  a  vacated 

ittachmont.  In  the  latter  case,  it  is  nowhere  provided 
that  the  court-must  finally  decide  that  the  plaintiff  was 
not  entitled  to  on  attachment  before  the  aggrieved  party 

an  sue  upon  the  undertaking.  The  right  of  action  is 
perfected  by  the  simple  vacatur  of  the  warrant,  even 
though  the  plaintiff  might  have  been  entitled  to  a  warrant 
c;f  attachment  at  the  beginning  of  the  action.  See  Code 
C'v.  Pro.  §  640.  .  .  ,  The  right  of  action  against  the 
sureties  upon  plaintiffs  undertaking  on  attachment 
accrues  instantly  upon  the  vacatur  of  the  attachment.  .  . 
Currie  v.  Riley,  14  N.  Y.  Week!//  Dlj.  407  ;  Baere  v.  Arm- 
strong, 62  How.  Pr.  515 ;  Lee  r.  Homer,  37  Han,  634  ; 
Schuyler  v.  Eaglert,  10  Da2i/,  464.  ....  It  only  re- 
mains to  inquire  whether  the  warrant  of  attachment  in 
this  case  was  "  vacated,"  and  it  is  submitted  that  the 
orders  of  May  5,  1833,  and  "June  23,  18S4,  leave  no 
other  conclusion  possible.  It  will  be  observed  that  the 
LiQguage  of  the  order  of  May  5, 1883,  is  all  in  the  present 
tense.  It  provides  that  the  warrant  of  attachment  herein 
"is  vacated,  annulled  and  set  aside,"  and  the  defendant's 
property  "  is  released  from  levy  thereunder,  .  .  .  un- 
I3&S  within  three  days  after  the  entry  and  service  of  a 
copy  of  this  order  the  plaintiffs  do  file  and  serve  a  further 
undertaking,  <S:c." 

It  is  a  familiar  principle  in  the  construction  of  statutes, 
judgments,  decrees  and  all  legal  documents,  that  where 
a  general  provision  in  the  nature  of  a  fiat  is  limited  by  a 
particular  exception,  the  burden  of  proof  lies  upon  the 
party  who  seeks  to  avail  himself  of  the  exception,  and 
thus  to  escape  the  general  provision.  Dicarri^  "»  Sf"tntc8y 
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660  ;  Ludlow  v.  N.  Y.  &  H.  R.  R.  R.  Co.,  12  Barb.  440.  ..  . 
But  the  defendant  contends  that  it  was  not  vacated  within 
the  meaning  of  Cof/e  Civ.  Pro.  §  640.  ...  It  is  because 
attachments  are  liable  to  be  vacated  upon  grounds  other 
than  those  of  irregularity,  that  the  plaintiff  is  required  to 
give  an  undertaking  at  all,  for  in  the  absence  of  such 
undertaking  an  aggrieved  defendant  would  be  left  without 
redress.  He  cannot  sue  the  sheriff,  because  that  officer 
is  protected  by  the  warrant,  and  he  cannot  sue  the  plaint- 
iff in  the  writ  without  showing  malice  and  bad  faith, 
because  the  writ  was  good  when  obtained.  Hence  it  is, 
that  the  law  gives  him  the  additional  protection  of  an 
undertaking,  with  sureties  whose  obligation  is  to  respond 
in  damages  if  the  attachment  be  vacated,  no  matter  what 
the  ground  of  the  vacatur.  It  follows,  too,  as  a  corrol- 
lary  to  this  proposition,  that  the  redress  of  the  aggrieved 
defendant  is  limited  to  the  amount  of  such  undertaking, 
and  hence  it  is  that  the  legislature  has  wisely  provided 
that  the  courts  may,  in  proper  cases,  increase  this  amount, 
and  require  additional  undertakings,  under  penalty  of 
vacating  the  attachment.  See  Code  Civ.  Pro.  §  682.  Even 
before  this  provision  of  the  Code  was  enacted,  courts  had 
exercised  this  power.  See  Whitney  v.  Deniston,  2  T.  db  C. 
471.  But  the  power  of  the  courts  to  do  so  is  now  set  at 
rest  and  firmly  established  by  the  section  last  above  cited. 
This  section  expressly  provides  "  that  the  defendant  may 
apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security  given  by  the  plaintiff,  or  for  one  or  more  of  those 
foims  of  relief,  together  or  in  the  alternative."  Code  Civ. 
Pro.  §  682.  Thus  it  is  now  part  of  the  settled  law  of 
attachments,  of  which  every  surety  is  bound  to  take  notice 
when  he  signs  an  undertaking  for  an  attaching  plaintiff, 
that  he  runs  the  risk  of  forfeiting  his  bond  in  case  his 
principal  fails  to  obey  such  further  orders  as  the  court 
may  make  from  time  to  time,  requiring  an   increase  of 

security The  proof  of  the  assignment  of  the 

undertaking  and  cause  of  action  to  the  plaintiff  was  suffi- 


CIVIL  PROCEDURE  REPORTS.  241 


Oorbit  V.  Nicoll. 


cient,  and  ifc  was  error  to  adjudj^e,  as  the  justice  has  done, 
that  "  plaintiff  has  established  no  title  to  said  uuder- 
ttikiuf;,  nor  any  right  of  action  based  thereon."  .  •  .  . 
The  proof  of  the  execution  of  the  instrument,  and  of  the 
corporate  seal,  was  as  conclusive  as  a  notarial  acknowl- 

edgiKonl;  could  have  been In  Whitney  r.  The 

Union  Trust  Co.  (65  N.  Y.  577),  the  court  held  that  a 
corporate  seal  is  "  evidence  prima  fade  that  it  was  aflised 
by  auti  oritv,  and  it  was  for  the  defendant  to  show  tiiat 
the  officers  having  custody  of  the  seal  were  not  authorized 
to  affix  it.  "  Citing  Anr,<U  <('•  A.  on  Corp.  §  21/ ;  Lovett  v. 
Steam  Saw  Mill  Ass'n,  G  Pauje  66  ;  Vergennes  v. 
Warren,  7  JIUl,  91 ;  see  also  Norawdz  on  Priv.  Corp.  g^ 
154  and  164,  and  cases  there  cited;  AU)oit  Dvj.  Law  Corp. 
j?ov/ers,  47,  and  cases  there  cited.  That  a  corporation 
may  sell  or  even  mortgage  any  part  of  its  property  for 
the  purpose  of  paying  its  just  debts  is  too  well  estab- 
lished to  admit  of  dispute.  Moraiceiz  on  Corp.  §§  174,  175, 
and  cases  there  cited.  Such  acts  are  in  the  ordinary  line 
of  the  biisincss  of  ^very  corporation.  "  Where  an  act  is 
in  the  line  of  the  ordinary  business  of  a  corporation,  the 
presumption  is  that  the  president  has  authority  to  do  it." 
Lee  V.  Picfcsbarg  Ojj.1  &  xMiaiag  Co.,  58  How.  Pr.  373 
affirme<l  by  court  of  appeals. 

.    William  P.  Hornhlotccr  and  James  Byrirm  {Carter,  Horn- 
JJoivcrd:  Pi/nic^  attorneys),  for  defendant- respondent. . 

By  section  082  of  the  Code  it  is  provided  "  That  the 
defendant  may  apply  to  vacate  the  warrant  oi|  to  increase 
the  sQcarity."  Is  is  plain  that  a  motion  to  vacate  and  one 
to  increase  the  security  are  considered  two  distinct  things. 
In  one  respect,  the  same  result  might  follow  from  either 
moticv.i — the  def3ndant  might  get  back  his  goods  from  the 
sharilT — but  the  motions  are  considered  two  distinct 
things  ....  The  defendant  is  a  surety ;  and,  as  stated 
in  Brandt  on,  Sun-h/.ship,  §  79,  "  a  rule  never  to  be  lost 
Silirlit  of  in  determining  the  liability  of  a  surety  or  guar- 
\  OL.  XII.-1G 
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antor  is  that  lie  is  a  favorite  of  the  law."  So  in  Kings- 
bury v.  Westfield,  61  N.  Y.  353,  the  court  say,  he  is  "  a 
favorite  of  the  law,  and  a  claim  against  him  is  striclissimi 
juris."  No  class  of  sureties  has  been  a  greater  favorite 
than  those  on  attachments  and  arrest  bonds,  undertakings 
on  appeal,  and  the  like  ....  Sheldon  v.  Sabin,  4 
N.  Y.  Civ.  Pro.  4 ;  Drummond  v.  Husson,  14  N.  Y.  60  ; 
Poppenhusen  v.  Seeley,  41  Barh.  450  .  .  .  An  order 
discharging  an  attachment,  however,  has  been  held  to  be 
the  proper  remedy  in  cases  not  going  to  the  merits  of  the 
attachment,  although  such  form  of  order  is  not  expressly 
authorized  by  the  Code.  Sae  Dunlop  v.  Paterson  Eire 
Ins.  Co.,  V4  N.  Y.  145 ;  Plimpton  v.  Bigelow,  93  LI  592  ; 
where  this  form  of  order  is  hold  proper,  although  not  ex- 
pressly authorized  by  the  Code.     .     .     . 

Plaintiff  hac  shown  no  title  to  any  right  of  action  which 
the  United  States  Eeflector  Company  may  have,  by  virtue 
of  the  undertaking  sued  upon,  as  there  has  been  no  proof 
of  authority  of  Charles  P.  Corbifc  to  execute  the  instru- 
ment of  assignment,  and  no  proof  that  the  assignment  was 
authorized  by  the  directors  of  the  reflector  company. 

The  alleged  assignment  in  evidence  was  signed 
"  Charles  P.  Corbit,  jDresident,"  and  sealed  with  the  seal  of 
the  reflector  company.  As  to  the  authority  of  Blr.  Corbit  to 
make  the  assignment  or  to  afi&x  the  seal,  there  is  not  one 
■word  of  evidence.  We  say,  therefore,  there  is  no  evidence 
that  the  reflector  company  made  the  assignment  under 
wliich  the  plaintiff  in  this  action  claims  title  .  .  . 
Olcott  V.  Tioga  R.  E.  Co.,  27  N.  Y.  546 ;  McCullough  v. 
Moss,  5  D^nlo,  567  ;  Hart  v.  Stone,  30  Conn.  94. 

Browne,  J. — The  learned  trial  justice,  in  his  opinion, 
states  that  the  dismissal  of  the  complaint  "  should  not 
be  on  the  merits,"  and  the  ground  for  his  action  appc.irs 
to  be  based  upon  the  fact  that  the  proof  of  the  assign- 
ment of  the  cause  of  action  was  insufficient,  yet  he  states 
in  his  opinion,  tliat  he  "  is  constrained  to  hold  that  the 
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warrant  of  attachment  was  not  vacated  within  the  mean- 
ing of  the  statute."  This  necessarily  brings  up  the 
merits  of  the  action  for  discussion,  and  the  question  as  to 
whether  the  judgment  can  be  sustained  depends  upon  the 
correctness  of  that  conclusion.  If  that  is  correct,  it  would 
be  unnecessary  to  interfere  with  the  judgment  because 
of  error  in  the  finding  that  the  assignment  of  the  cause  of 
action  was  insufficiently  proven.  I  think,  however,  thai 
the  record  establishes  an  authorized  transfer  of  the  claim, 
and  the  warrant  of  attachment  was  in  law  vacated.  It 
was  shown  by  the  witness  Wilder  that  the  president  of 
the  U.  S.  Reflector  Companv  signed  the  instrument,  and 
th  '.t  the  corporate  seal  of  the  company  was  impressed 
thereon ;  this  is  sufficient  prima  facie  to  show  that  it  was 
affixed  by  authority  of  the  cor|5oration,  and  carries  with  it 
the  presumption  of  the  power  of  the  officer  to  execute  the 
instrument  (Whitney  v.  Union  Trust  Co.,  65  N.  Y.  577). 
The  contention  of  the  respondent  that  the  officer  of  the 
company  who  executed  the  instrument  should  have  ap- 
peared before  a  notary  and  have  sworn  to  the  fact  that  he 
had  been  authorized  by  the  board  of  directors  to  execute 
the  same,  is  but  the  suggestion  of  the  means  to  an  end,  or 
one  of  the  ways  provided  by  law  for  the  convenience  of 
suitors  and  others  to  establish  proof  of  the  duo  execution 
of  an  instrument.  It  is  neither  conclusive  on  the  parties, 
nor  does  it  exclude  the  right  to  resoi-t  to  other  means 
provided  by  law  to  make  such  proof.  The  mode  of  proof 
jidopted,  and  the  recitals  in  the  instrument,  show  that  the 
assignment  was  authorized  by  the  board  of  directors  for 
the  purjx>se  of  discharging  an  obligation  of  the  corpora- 
tion. These  are  sufficient,  if  unimpeachod,  to  pass  the  title 
to  the  claim  (Whitney  v.  Union  Trust  Co.,  supra;  and  S30 
New  England  Iron  Co.  r.  Elevated  11.  R.  Co.,  91  X.  Y.  151). 

The  next  question  to  be  considered  is  whether  the 
warrant  of  attachment  was  vacated. 

The  Code,  section  640,  permits  an  action  to  be  brought 
XLiYyjx.  an  undertaking  given  to  procure  an  attachnient  if 
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the  defendant  recovers  judgment,  or  if  the  warrant  is 
vacated.  The  last  event,  the  plaintiff  claims,  occurred  by- 
virtue  of  an  order  made  by  Mr.  Justice  Barrett  on 
May  5,  1883.  The  language  of  the  order  is  in  effect  that 
the  warrant  "  is  vacated "  and  the  levy  released  unless 
the  plaintiff  within  three  days  gave  a  further  undertaking. 
It  is  conceded  that  the  condition  was  not  complied  with, 
so  that,  accepting  the  literal  construction  of  the  order,  the 
warrant  of  attachment  is  deprived  of  all  vitality.  But  the 
respondent  claims  that  the  order  should  be  interpreted 
simply  as  a  release  of  the  levy  thereunder,  leaving  the 
warrant  in  its  full  vigor,  and  the  penalty  of  vacation 
should  not  be  imposed  for*  failure  to  give  additional 
security,  provided  for  by  section  G82  of  tlie  Code.  And 
that  the  contract  of  the  defendants  did  not  involve  their 
liability,  unless  the  warrant  was  vacated  upon  the  merits. 
Now,  what  is  the  contract  the  defendants  entered  into 
with  the  plaintiff's  assignor  in  this  action?  To  pay  all 
costs  awarded,  and  all  damages  the  defendant  in  that 
action  might  sustain  by  reason  of  the  attachment,  not  to 
exceed  $1,000,  if  the  defendant  recover  judgment  or  if  the 
warrant  is  vacated.  This  is  the  condition  required  by 
law  to  be  contained  in  the  undertaking  (§  6i0,  Code),  and 
the  undertaking  must  be  given  before  the  warrant  can 
issue.  It  has  never  been  questioned  that  if  the  plaintiff 
failed  to  give  the  undertaking,  or  in  case  it  was  defective, 
that  the  court  could  vacate  the  warrant  or  make  it  a  con- 
dition of  its  continuance  that  the  plaintiff  should  give  a 
new  undertaking.  I  scarcely  think  that  it  would  be 
seriously  contended  that  the  effec'.  of  such  an  order  would 
be  to  absolutely  set  aside  the  warrant.  It  will  be  observed 
that  section  640  fixed  the  minimum  penalty  of  the  under- 
taking, but  leaves  to  the  discretion  of  the  judge  the  right 
to  require  an  undertaking  in  such  greater  sum  as  he  may 
in  his  discretion  deem  sufficient  for  the  protection  of  the 
defendant.  It  is  apparent,  therefore,  while  the  extra- 
ordinary remedy  of  attachment   was  permitted  for   the 
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protection  of  creditors,  the  spirit  of  the  law  was  to  extend 
its  protection  over  the  debtor  in  case  a  wrong  was  done 
to  bim  by  the  application  of  the  remedy.  And  that  the 
protection  might  be  as  comprehensive  as  the  nature  of  each 
particular  case  would  seem  to  require,  the  courts  are  vested 
with  discretionary  power  to  fix  the  amount  of  security 
required  from  the  plaintiff  in  the  first  instance  and  to  in- 
crease it  thereafter.  Section  632,  Code,  provides  that 
after  the  warrant  was  granted,  application  by  an  aggrieved 
party  might  be  made  to  increase  the  security.  It  is  clear 
to  me  that  the  law  contemplated  vesting  in  the  court  a 
continuous  discretionary  power  of  protection  to  the  de- 
fondant  during  the  pendency  of  the  action,  and,  by  parity 
of  reasoning,  if  the  court  had  the  power  to  vacate  for 
want  of  the  first  undertaking,  it  seems  to  me  that  a  like 
peuiilty  would  follow  the  failure  to  give  further  security 
when  ordered  by  the  court.  It  is  true  that  the  Code  does 
expressly  provide  a  penalty  in  the  event  of  the  failure  of 
the  plaintiff  to  give  the  additional  security  required,  but 
where  a  right  is  given,  the  power  to  enforce  it  is  necessarily 
implied,  and  when  the  means  of  enforcement  must  be 
determined  by  the  court  which  makes  the  order,  and  is 
within  its  discretionary  power,  can  we  say  that  the  means 
adopted  was  unauthorized  or  an  abuse  of  discretion, 
because  it  imposed  a  penalty  of  vacating  of  the  warrant 
instead  of  directing  a  discharge  of  the  levy  under  it  ? 

The  proposition  of  the  defendant  that  the  latter  was  the 
order  which  should  have  been  made,  implies  the  right  of 
this  court  to  review  a  decision  of  the  supreme  court.  It 
is  scarcely  necessary  to  say  that  that  power  is  not  vested 
in  this  court.  The  sureties  (these  defendants)  have  no 
cause  for  complaint.  The  event  which  they  agreed  should 
fix  their  liability  has  happened.  They  said  if  the  warrant 
which  their  principals  applied  for  was  vacated  they 
would  pay  the  damage  incurred  by  the  defendants  in 
that  suit  by  reason  of  its  issuance.  They  did  not  limit 
their  liability  by  an  expresi3ed  condition  in  the  undertak- 
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ing  that  such  vacatur  sliould  be  only  upon  the  merits, 
that  is,  that  the  facts  which  conferred  jurisdiction  upon 
the  judge  to  issue  the  warrant  were  not  true.  Nor  can  I 
find  legal  authority  to  sustain  a  conclusion  that  such  con- 
dicion  could  be  supplied  by  implication.  When  they 
signed  the  undertaking  they  became  bound  by  the  laws 
controlling  the  remedy,  and 'assumed  the  risk  of  their 
principals,  not  only  to  maintainti;he  action,  but  to  sustain 
the  attachment  throughout  the  pendency  of  the  suit. 
The  failure  of  their  principals  to  do  these  things,  or  either 
of  them,  establishes  their  liability  to  answer  in  damages. 
Nothing  has  been  done  to  enlarge  their  liability,  nor  was 
additional  risk  added  to  that  which  they  undertook,  nor 
were  they  deprived  of  any  safeguard  upon  which  they  re- 
lied when  they  signed  the  bond.  They  are  asked  in  this 
action  to  pay  to  the  plaintiff  damages  not  in  excess  of  the 
penalty  of  the  undertaking,  after  the  happening  of  the 
event  which  establishes  tlieir  liability. 

To  ask  courts  to  inquire  into  the  cause  of  a  vacation 
in  an  action  upon  an  undertaking,  in  the  abscence  of  fraud 
and  where  the  jurisdiction  of  the  court  granting  the  order 
is  not  assailed,  would,  in  my  opinion,  lead  to  more  con- 
fusion and  possible  injustice  than  is  even  claimed  by  the 
respondents.  They  will  suffor  if  this  court  declines  to 
engraft  upon  the  order  of  the  supreme  court  a  different 
meaning  to  the  sentence  "  is  vacated  "  than  that  which  it 
literally  conveys. 

The  fact  that  the  action  is  still  pending  does  not  alter 
the  defendant's  liability ;  as  stated,  a  right  of  action  upon 
the  undertaking  arises  in  favor  of  the  defendants  if 
judgment  runs  in  their  favor  or  if  the  warrant  be  vacated. 
The  contingencies  are  independent  of  each  other  and  the 
happening  of  either  is  sufficient  to  maintain  the  action. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  event 

Hall,  J.,  concurred. 
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THE  HAVEMEYER  SUGAR  REFINING  COMPANY, 

Respondent,  v.  TAUSSIG  and  Another,  Appellants. 

SUPIIEME     CoUliT,     FlBST  '  DEPARTMENT,     GeNEI'^AL      TeRM, 

May,  1887. 
§  572. 

Discharge  from  imprisonment —  \Vlien  person  arrested  before  judgment 
entitled  to  discharje  on  account  of  delay  ip.  issuing  execution.* 

One  who  has  been  arrested  on  an  order  before  jndgment  and  given 
bail  nnder  Code  Civ.  Pro.  §  575,  subd.  3,  that  he  will  at  all 
times  render  himself  amenable  to  any  mandate  which  might  be 
issued  to  enforce  a  final  judgment  against  him  in  the  action,  is 
entitled  to  an  order  for  hia  discharge  from  arrest,  and  discharging 
the  sureties  from  the  undertaking,  if  execution  is  not  issued  against 
his  person  within  three  months  after  the  entry  of  a  judgment 
against  him  in  the  action  ;  unless  reasonable  cause  is  shown  why 
the  application  should  not  bo  granted  ;  and  the  fact  that  an  appeal 
has  been  taken  from  the  judgment  is  not  such  reasonable  cause 
where  proceedings  Lave  not  been  stayed. 

{Decided  May  13,  1887.) 

Appeal  by  defendants  from  an  order  denying  a  motion 
to  discharge  thorn  from  arrest,  and  to  discharge  the  sure- 
ties on  the  undertaking  given  by  them. 

The  material  facts  are  stated  in  the  opinion. 

Hcnry  Schmilt  {Abbett  d;  Fuller^  attorneys),  fordefend- 
ants-appellants. 

*  See  De  Silva  v.   Holden,  \2  N.   Y.  Civ.  Pro.  404 ;    Wright  v. 
Grant,  11  Id.  4iJ7;  and  Howell  v.  Taussig,  post,  202. 


248  CIVIL  PEOCEDUEE  EEPORTS. 

Havemeyer,  &o.  Co.  v.  Tiossig. 

Titer  on  G.  Strong  and  Joseph  Kunzmxinn  {Root  &  Str'ong, 
attorneys),  for  plaintiff-respondent.  ' 

Daniels,  J. — The  defendants  were  arrested  in  this 
action  under  an  order  of  arrest,  and  held  to  bail  in  the 
sum  of  $9,000  on  October  11,  1883.  They  were  discharged 
upon  giving  an  undertaking  with  sureties  in  the  form  pre- 
scribed by  subdivision  3  of  section  575  of  the  Code  of 
Civil  Procedure.  The  issue  in  the  action  was  tried  and  a 
verdict  recovered  against  the  defendants,  and  judgment 
entered  upon  it  December  24,  1884,  and,  in  February, 
1-87,  no  execution  having  been  issued  upon  the  judgment, 
this  api^lication  was  made  for  the  release  of  the  defend- 
ants and  the  discharge  of  their  sureties.  Whether  it 
would  be  allowed  to  be  successful  depends  on  the  con- 
struction which  section  G  of  chapter  G72  of  the  Laws  of 
1836  should  receive.  This  section  amended  and  materially 
enlarged  section  572  of  the  Code  of  Civil  Procedure,  lb 
is  declared,  except  in  a  case  where  an  order  of  arrest  can 
be  granted  only  by  the  court,  "  if  the  plaintiff  neglects  to 
issue  execution  against  the  person  of  the  defendant  within 
ten  days  after  the  return  of  the  execution  against  the 
property,  and  in  any  event  neglects  to  issue  the  same 
vvithin  three  months  after  the  entry  of  the  judgment,  .... 
the  defendant  must,  upon  his  application,  made  upon  notice 
to  the  plaintiff,  be  discharged  from  custody  if  he  has 
already  been  taken  under  the  mandate  against  him  in  such 
action." 

The  pivotal  point  in  the  case  rests  upon  the  construc- 
tion required  to  be  given  to  so  much  of  the  section  as  has 
been  quoted.  The  defendants'  counsel  has  insisted  that 
it  includes  the  case  of  a  person  v/ho  has  been  arrested 
under  an  order,  not  within  the  exception  contained  in  the 
first  part  of  the  section,  and  who  may  have  been  dis- 
charged from  such  arrest  by  giving  the  undertaking  which 
has  already  been  mentioned ;  while  on  the  part  of  the 
plaintiff  it  has  been  insisted  that  the  defendauts  must 
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remain  in  actual  custody,  or  be  discliargef!  only  upon  tho 
limits,  to  entitle  them  to  invoke  in  tlioir  favor  the  author- 
ity of  this  section  of  tho  statute.  But  this  position  does 
not  appear  to  have  been  well  taken. 

For  both  the  case  ot  a  person  who  is  in  actual  custody 
and  imprisonment  and  the  case  of  a  defendant  who  may 
bo  discharf^ed  from  an  order  of  arrest  by  giving  an  under- 
taking for  the  limits  are  contained  and  provided  for  in 
section  111  of  the  Code  of  Civil  Procedure,  as  that  has 
been  amended  by  section  5  of  this  chapter  of  the  Laws  of 
1886.  It  consequently  follows  that  to  entitle  the  defend- 
ants to  the  benefit  of  section  572  as  it  has  been  amended, 
it  is  not  requisite  that  he  shall  bo  in  fact  imprisoned 
within  the  walls  of  the  jail,  or  that  he  should  have  been 
discharged  from  arrest,  by  giving  a  bond  or  undertaking 
for  tlio  jail  liberties. 

The  Legislature  must  have  intended  by  section  572  as 
it  has  been  amended,  to  include  some  other  class  of  cases 
tlian  those  provide  for  by  section  111  as  that  was  amended 
in  1886,  and  tho  only  other  class  of  cases  that  can  well  be 
found  is  that  where  the  defendants  have  been  arrested 
under  an  order  of  arrest,  and  discharged  by  giving  the 
undertaking  o^.^icuted  and  delivered  in  this  instance. 

If  the  defe-ilants  were  actually  imprisoned  under  an 
order  of  arrest,  or  by  virtue  of  an  execution,  or  becauso 
of  their  surrender  by  their  bail,  the  case  would  be  con- 
trolled by  section  111.  That  has  been  made  entirely  com- 
]ilet3  for  all  cases  of  actual  or  close  imprisonment  under 
rders  of  arrest  and  execution,  and  for  all  cases  where  the 
defendants  may  be  at  large  within  the  liberties  of  the  jail 
upon  a  bond  or  undertaking  given  for  that  object.* 

*  Since  the  filing  of  the  opinion  above  reported,  the  court  of 
appeals  held  in  Levy  r.  Solomon  (12  2i.  V.  Civ.  Pro.  125),  that  section 
111  of  tho  Code  of  Civil  Procedure  as  amended  in  1837  applies  only 
to  cases  where  a  dofendaut  is  imjirisoned,  either  within  the  jail  or  its 
liberties,  nader  an  execution,  and  does  not  apply  where  the  imprison- 
ment is  under  an  order  uf  arrest. 
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It,  therefore,  results  that  if  these  parts  of  section  572, 
as  amended,  do  not  include  the  case  of  defendants  arrested 
under  an  order  and  discharged  under  the  form  of  under- 
taking given  in  this  case,  it  can  have  no  intelligible  sub- 
ject-matter to  which  ib  may  be  made  applicable  or  on 
■which  it  can  operate  ;  and  that  it  must  be  applicable  to 
this  class  of  cases  arises  out  of  the  fact  that  although  the 
defendant  is  nominally  at  large  by  reason  of  the  under- 
taking given  in  his  behalf,  he  is  still  not  discarged  from 
custody.  For  his  sureties  may  at  any  time,  under  the 
authority  of  sections  592-3  of  the  Code  of  Civil  Procedure 
themselves  take  the  defendant  into  actual  custody  and 
surrender  him  to  the  sheriff,  and  upon  such  surrender  he 
is  to  be  detained  and  imprisoned,  unless  bail  shall  again 
be  given  in  his  behalf,  either  for  the  limits,  or  in  the  form 
in  which  it  was  obtained  for  these  defendants,  when  they 
were  taken  under  the  order  of  arrest.  Having  this  author- 
ity over  the  defendants,  they  continued  subject  to  the 
custody  and  control  of  the  sureties  in  the  undertaking. 

They  cannot  be  said  to  have  been  set  at  liberty  and  to 
have  been  discharged  from  the  order  of  arrest,  as  long  as 
to  the  sureties  has  been  delegated  this  authority  to 
re-arrest  and  surrender  them,  at  any  time  when  they  may 
consider  that  to  be  proper.  They  are  still,  while  sub- 
jected to  this  liability,  in  custody  in  a  general  sense,  and 
that  is  as  much  as  this  section  has  required.  It  is  true  it 
is  not  the  custody  of  the  sheriff,  or  of  the  court,  but  it  is  the 
custody  of  the  sureties  who  have  become  bail,  and  it  was 
the  intention  of  this  section  that  they  should  remain  sub- 
ject to  no  such  control  beyond  the  period  of  three  months 
after  the  entry  of  the  judgment  in  the  action  against 
them. 

The  further  direction  contained  in  the  same  section 
further  sustains  this  construction.  For  it  has  been  there 
provided  that  the  defendants  shall  be  relieved  from 
imprisonment,  even  though  they  have  not  been  imprisoned 
in  the  action  by  virtue  of  the  order  of  arrest,  after  the 
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expiration  of  three  months  from  the  entry  of  the  judg- 
ment, unless  reasonable  cause  is  shown  why  the  applica- 
tion should  not  be  granted. 

This  direction  includes  the  case  of  a  defendant  who 
has  not  been  arrested  at  all,  and  discloses  tlie  intention 
of  the  act  to  bo  not  only  to  entitle  the  defendants  to  bo 
discharged  from  liability  to  an  arrest  under  execution, 
unless  the  execution  is  issued  within  three  months  after 
the  entry  of  the  judgment,  where  they  have  been  taken 
into  custody  under  a  mandate  issued  in  the  action,  but 
also  to  authorize  the  court  to  relieve  them  from  suspense, 
or  the  apprehension  of  imprisonment  by  execution  aft?r 
the  lapse  of  the  same  period,  where  there  has  been  no 
arrest  or  imprisonment,  unless  reasonable  cause  is  shown 
why  the  application  should  not  be  granted.  The  defend- 
ants brouglit  themselves  within  this  section  of  the  statute, 
for  the  judgment  in  the  action  had  been  recovered  and 
entered  mora  than  two  years  bafore  notice  was  given  that 
the  application  to  relieve  them  from  further  liability  to 
imprisonment  was  made.  It  has  been  suggested,  although 
the  fact  does  not  appear  in  the  case,  that  an  appeal  has 
been  taken  from  the  judgment,  which  is  still  pending,  and 
for  that  reason,  an  execution  to  enforce  it  has  not  been 
issued  against  the  defendants.  But  such  an  appeal  with- 
out staying  the  proceedings  in  the  action,  will  not  be 
attended  with  the  effect  of  enlarging  the  time  within 
which,  under  this  section  of  the  statute,  the  execution 
must  be  issued  against  the  b;)dy  or  prevent  the  defend- 
ants from  obtaining  their  discharge  from  its  liability.* 

The  order  in  the  case  should  be  reversed,  but,  as  the 
point  is  new  and  the  statute  somewhat  obscure,  without 
costs,  and  an  order  entered  relieving  the  defendants  from 
the  risk  of  imprisonment  and  discharging  their  sureties. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concurred. 


*  See  Wright  v.  Grant  (11  If.  Y.  Civ.  Pr  >.  407),  where  a  con- 
trary view  is  taken  as  to  the  effect  of  an  appeal. 
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HOWELL,  ET  AL.,  Eespondents,  v.  TAUSSIG  a¥d 

Another,  Appellants. 

Supreme  Court,  First  Department,  May,  1887. 
§572. 

Disdiarge  from  iviprisonment — Wlien  ordered  for  dclut/  in  briiujing 
action  io  tried. 

On  n,  motion  to  discliarge  a  defendant  from  arrest  under  Code  of 
Civil  Procedure,  section  572,  on  the  ground  that  the  jjlaintiif 
unreasonably  delays  the  trial  of  the  action,  the  unreasonable 
delay  must  bo  alBrmatively  established  in  suppport  of  the 
application  before  it  can  bo  granted.  ^ 

Where  aa  action  was  commenced  and  the  defendants  arrested  ©n  an 
order  of  arrest  gi'anted  therein  in  October,  1883,  they  on  the 
11th  of  that  month  gave  bail  that  they  would  "at  all  times 
render  themselves  amenable  to  any  mandate  which  might  be 
issued  to  enforce  a  final  judgment  against  them,"  and  in  1887 
aijpliod,  on  i^roof  of  these  facts  and  that  the  action  had  not  yet 
been  tried,  for  their  discharge  from  imprisoamcnt  on  the  ground 
that  t'.ie  id.iintiff  unreasonably  delayed  the  trial  of  the  action, 
— Ihl  I,  that  unreasonable  delay  was  not  so  established  as  to 
warrant  the  granting  of  the  motion. 

(  Decidr.d  iVrn/  U,  1887.) 

Appeal  by  defendants  from  an  order  denying  a  motion 
for  disoiiargo  from  imprisonment. 

Tais  action  was  commenced  in  October,  1883,  to 
recover  dain.iges  for  fraud  and  deceit  in  the  purchase  of 
th'j  goods  by  the  defendant  from  the  plaintiffs.  Accom- 
panying the  summons  were  orders  of  arrest  under  which 
the  defendants  were  arrested  and  held  to  bail.  The 
del'ojidants  gave    bail  by   executing   undertakings   condi- 


CIVIL  IBOCEDURE  REPOBTS.  253 

Howell  V.  Tatissig. 

tioned  that  they  should  "  at  all  times  render  themselTOS 
amenable  to  any  mandate  which  might  be  issued  to  en- 
force a  final  judgment  recovered  against  them  in  the 
action,"  and  were  discharged  from  arrest.  The  defendants 
..ere  never  actually  confined  within  the  walls  of  the  jail 
,ior  within  the  jail  liberties. 

Ill  1887  the  defendants  moved,  on  proof  of  these  facts 
and  tliat  the  action  had  not  been  tried,  for  their  discharge 
from  imprisonment  on  the  ground  that  the  plaintiff  un- 
reasonably delayed  the  trial,  and  their  motion  was.denied 
and  this  appeal  taken. 

The  motion  and  appeal  in  this  case  and  in  Havemeyer 
Sugar  Refining.  Co.  ( }n,de  ante,  p.  247),  were  heard  to- 
gether. 

Other  facts  appear  in  the  opinion. 

Henry  Schmltt  (AJihett  d;  Fuller,  attorneys),  for  defend- 
ants-appellants. 

Theron  G.  Strong  and  Joseph  Kunzmann  {Root  &  Stromj, 
a.ttorneys),  for  jilaintifi'- respondent. 

Daneei.s,  J. —  The  motion  to  discharge  the  same 
defendants  from  custody  in  the  action  of  Benjamin  Howell 
and  others  depended  upon  a  diiierent  state  of  facts  from, 
those  in  the  suit  of  the  Havemeyer  Sugar  Refining  Co, 

In  this  action  no  juilgment  has  been  recovered,  and  the 
only  ground  or  authority  that  has  been  provided  for 
their  discharge  is  that  contained  in  the  first  part  of  sec- 
tion 572  of  the  Code  as  it  hasbeeu  amended  by  chapter  G72 
of  the  Laws  of  1836.  That  allows  the  defendants  to  bo 
discharged  if  the  plaintiff  unreasonably  delays  the  trial  of 
the  action  ;  and  while  it  has  been  stated  that  the  defend- 
ants were  discharged  from  arrest  by  giving  the  under- 
taking on  the  11th  of  October,  1883,  no  fact  has  been  set 
forth  from  which  it  can  be  assumed  to  have  been  proven 
that  the  plaintiff  has  unreasonably  delayed  the  trial  of  the 
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action.  That  is  a  fact  to  be  affirmatively  established  in 
support  of  the  application  before  it  is  allowed  to  prove 
successful.  It  was  not  established  on  the  application 
made  in  this  case,  and  the  order  denying  it  was  for  that 
reason  authorized,  and  it  should  be  affirmed,  but,  as  the 
other  has  already  been  directed  to  be,  without  costs.  • 

Van  Brunt,  P.  J.,  and  Beady,  J.,  concurred. 


DOELGER  V.  O'ROURKE.  . 
City  Court  of  New  York,  Special  Term,  February,  1887. 

§  3232. 

Costs — Aioard  of  0)1  detcrmininrj  d  mun-ei-  where  issue  of  fuel  remains  tc 
be  disposed  of.* 

Ul3on  determiuinij  a  demurrer  the  court  may  award  costs  to  the  suc- 
cessful party  although  aa  issue  of  licfc  is  left  to  bo  determined. 

Adams  V.  Ward  (GO  Umr.  Pr.  2SS),  followed  ;  Willover  v.  First 
Nat.  Bank  of  Oleaa   (10  iV.  Y.  Giv.  Pro.   80),  ii..t  followed. 

Where  an  issue  of  law  1.3  tr.cd  and  dctermint-d  and  an  issue  of  fact 
rem.dns  undisjjOjod  of,  and  thj  p^rtv  succaodin:^  on  the  insuij  of 
law  ij  awarded  costs,  thj  costs  awarded  include  all  the  costs  of 
the  action  invoivmg  tLie  trial  ox  the  issue  of  law,  und  aa  iuter- 
lojutory  jadgmout  maj  be  entered  therefor. 

{Decided  Februanj  22,  1887.) 

Motion  by  plaintiff  for  a  new  taxation  of  costs. 

*  This  case  follows  and  adopts  the  views  oxpresso  I  by  tha  editor 
of  these  Reports  in  Note  oa  tao  A.vard  of  0  >3!;^  oa  D jtoraiinin^  De- 
murred wliere  there  is  also  an  Issuo  0/  Fact,  10  N.  Y.  Civ.  Pro.  88. 
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The  opinion  states  the  facts. 

Guggenheimer  &  Uniermeyer^  for  plaintiff  and  motion. 
John  W.  Maclcayy  for  defendant,  opposed. 

Hyatt,  J. — This  matter  is  presented  to  the  court  upon 
an  appeal  by  the  defendant  from  the  whole  taxation  of 
costs  herein  by  the  clerk  of  the  court,  upon  the  ground 
that  pending  the  disposal  of  the  issue  of  facts  no  judgment 
can  ba  entered  and  no  costs  can  be  taxed,  also  from  the 
taxation  as  made  by  the  clerk. 

It  appears  that  an  issue  of  law  was  raised  by  the 
plaintiff's  demurrer  to  that  part  of  the  defendant's  answer 
alleging  a  counter-claim  against  the  plaintiffs.  Upon  the 
trial  thereof,  at  special  term,  the  demurrer  to  the  counter- 
claim was  sustained,  with  costs  in  favor  of  the  plaintiffs 
and  against  the  defendant,  to  be  taxed  by  the  clerk  of  the 
court.  An  interlocutory  judgment  was  thus  rendered 
upon  the  issue  of  law. 

The  awarding  of  costs  absolutely  to  the  prevailing 
party  was  within  the  di  cretion  of  the  court  (Code  Civ. 
Pro.  §  3232).  An  interlocutory  judgment  must  be  entered 
thcreon'^Code  Civ.  Fro.  §  1021).  If  the  plaintiff  fails  to 
enter  such  judgment,  the  defendant  has  the  right  to 
compel  him  to  entcF  judgment  in  order  to  perfect  his 
appeal  should  ho  elect  so  to  do.  If  so,  it  certainly  follows 
that  the  plaintiff  has  the  right  to  do  such  act,  particu- 
larly when,  in  accordance  with  the  plain  terms  of  section 
.021  (sup-a),  requiring  that  the  decision  of  the  court  upon 
the  trial  of  the  demurrer  must  direct  the  final  or  inter- 
locutory judgment  to  be  entered  there ujion.  The  defendant 
relies  upon  the  dictum  of  the  court  in  the  case  of  Willover 
V.  First  National  Bank  of  Olean  (10  N.  Y.  Civ.  Pro.  80 ; 
Supra.  Ct.,  Gen.  Term,  oth  Dep.)  to  the  effect  that  were 
the  demurrer  well  taken,  "  the  recovery  of  costs  of  the 
demurrer,  and  of  this  appeal,  by  the  plaintiff,  must  await 
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and  depend  upon  the  defeat  of  the  defendant  upon  the 
issues  of  fact ; "  citing  several  authorities  in  support 
thereof. 

I  am  inclined  to  think,  with  respect  to  the  court,  that 
the  provisions  of  the  present  Code  do  not  sustain  this 
]3roposition,  and  I  apprehend  that  the  correct  rule  of  law 
is  that  laid  down  in  Adams  v.  Ward  (Supm.  Ct.,  Herk. 
Co.,  Sp.  Term,  Jan.  1881 ;  60  Hou\  Pr.  288),  that  "  upon 
the  determination  of  the  demurrer  the  court  may  award 
costs  to  the  successful  party,  although  the  issue  of  fact 
was  left  to  be  determined  upon  trial." 

The  items  of  the  bill,  as  taxed,  are  correct :  the  award- 
ing of  costs  includes  all  the  cocts  in  the  action  involving 
the  trial  of  the  issue  of  law. 

Appeal  from  the  taxation  dismissed.  The  clerk's 
taxation  sustained. 


EERGMAN,  Respondent,  v.  NOBLE  et  al.,  Appellants.* 

Sup::e:ie  Coukt,  Ekst  Depaet^ient,  GenePvAL  Teem, 
Jui-ffi,  1887. 

§§  1372,  1481,  3017. 

Execution /ijnliiat  Via itersnii — Ececutlon  mustfirsl  he  issued  against  the 

}>rope>  t\j  on  jnd'jvfksul  recovered  in  justice's  court,  and  docketed  " 

ill  cunidj  cerlSs  o^ic^  — Void  and  irref/uhtr  process — 

Eoidence  in  action  fur  fuhe  arrest. 

Before  execution  caa  issue  against  tlie  person  of  a  defendant,  all 
possibility  of  collecting  the  judgment  from  the  property  of  tlie 
debtur  must  be  exhausted,  and  the  evidence  that  this  has  been 

*  For  rci)ort  of  decision  of  motion  made  in  this  case  to  change 
its  place  of  trial,  sec  10  N.  Y.  Civ.  Pro.  190. 
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done  is  the  return  unsatisfied  of  an  execution  against  the  debtor's 
property  issued  to  ths  county  where  he  resides.  [-] 

The  issuance  and  return  of  an  execution  against  the  property  to  the 
county  where  the  debtor  resides,  is  a  condition  precedent  to  the 
right  to  issue  an  execution  against  the  person  ;  and  where  such 
condition  precedent  does  not  exist,  there  is  no  jurisdiction  to 
issue  the  process,  and  it  is  consequently  void.  [2,3, sj 

Marks  r.  Townsend  (97  X.  Y.  590),  distinguished  and  not  followed. f*"] 

Void  and  regular  process  defined,  and  the  distinction  between  void 
and  voidable  process  pointed  out.  [*] 

Fischer  r.  Langbien  (103  N.  Y.  84),  followed,  p.5] 

If  an  execution  against  a  person  is  void  it  forms  no  protection  to  a 
party  acting  under  it ;  and  it  is  not  necessary  to  set  it  aside 
before  biinging  an  action  for  false  arrest  thereunder;  but  if  it  is 
irregular  only,  and  not  absolutely  void,  no  action  lies  unless  it 
has  been  set  aside  ;  when  set  aside  it  ceases  to  be  a  protec- 
tion for  acts  done  under  it  while  in  force. 

Where  a  judgment  was  recovered  in  a  justice's  court  and  became  a 
judgment  of  a  county  court  by  filing  a  transcript  in  the  office  of 
the  clerk  of  the  county,  it  must  bo  enforced  as  a  judgment  of  the 
county  court,  and  the  iniles  applicable  to  the  issuance  of  an  exe- 
cution against  the  person  in  such  court  determine  the  validity 
of  such  an  execution,  p] 

Where,  in  an  action  for  false  arrest  under  a  void  execution  against 
the  person  issued  upon  a  judgment  recovered  against  the  plaint- 
ifl",  he  testified  that  he  did  not  tnow  that  there  was  a  judgment 
against  liim,  it  is  error  to  exclude  evidence  to  show  'that  the 
judgment  ■was  recovered  after  a  trial.  [**] 

{Decided  June  18,  1887.) 

Appeal  from  judgment  of  the  New  York  county  cir- 
cuit in  favor  of  tlie  plaintiff,  entered  upon  the  verdict  of 
a  jury. 

The  facts  are  stated  in  the  opinion. 

Georr/e  W.  Stephens  {S.  D.  &  D.  Noble,  attorneys),  for 
defendants-appellants. 

Unless  the  execution  was  absolutely  void  no  action 
could  be  maintained.  If  it  was  merely  voidable  it  fur- 
nished ample  protection  to  all  concerned  in  its  issuance 
Vol.  XIL-I7 
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or  execution  until  set  aside.  Day  v.  Bach,  87  N.  Y.  56, 
61 ;  Chapman  v.  Dyett,  11  Wend.  31,  32 ;  Mark  v.  Towns- 
end,  97  N.  Y.  590.  .  .  .  The  failure  to  issue  an  exe- 
cution against  property  to  New  York  county  was,  at  the 
most,  a  mere  irregularity',  rendering  the  execution  against 
the  person  voidable  and  not  void.  In  Mark  v.  Townsend, 
svpra,  Judge  Earl  says  :  "  By  irregularity  in  such  case  is 
generally  meant  some  irregular  action  by  the  party  or  his 
attorney,  such  as  the  issuing  of  a  ca.  sa.  before  nji/a.  has 
been  issmed  and  returned."  Why  that  should  constitute 
a  mere  irregularity  is  shown  in  Chapman  v.  Dycti;  {supra). 
See  also  Scott  v.  Shaw,  13  Johns.  373 ;  Eeynolds  v.  Corp, 
3  Cai.  267;  Eeynolds  v.  Church,  3  Id.  274;  Smith  v. 
Kuapp,  30  N.  Y.  581.  The  appellants  in  issuing  an 
execution  to  the  wrong  county  cannot  be  in  any  worse 
position  than  if  they  had  issued  none  at  all.  Fischer  v. 
Langbien,  103  N.  Y.  84,  90.     .     .    . 

The  execution  against  the  person  was  neither  void  nor 
voidable.  Eespondent's  whole  contention  depends  upon 
section  1489  of  the  Code  of  Civil  Procedure,  which  re- 
quires that  an  execution  against  the  property  of  a  resident 
of  the  State  should  be  issued  to  the  county  where  he 
resides  before  any  execution  against  his  person.  But  by 
the  express  terms  of  section  3347,  subd.  10,  this  section, 
being  in  title  three  of  chapter  thirteen,  does  not  apply  to  a 
judgment  in  a  justice's  court.  There  is  no  provision  of 
law  requiring  that  an  execution  against  the  person  should 
recite  anything  more  than  the  fact  that  an  execution 
against  the  property  had  been  isisued  to  a  county,  naming 
it,  and  that  it  had  been  returned  unsatisfied.  Code  Civ. 
Fro.  §  1372.  Section  3043  only  provides  that  the 
execution  issued  upon  a  docketed  justice's  judgment  should 
be  should  be  the  same  in  form,  and  executed  in  the  same 
manner  as  an  execution  issued  upon  a  judgment  of  the 
county  court.  But,  as  shown  already,  such  an  execution, 
so  far  as  its  form  is  concerned,  is  only  required  to  recite 
the  return  of  a  property  execution  from  some  county,  not 
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necessnrily  the  county  where  the  defendant  resides,  it 
follows  that  so  far  as  executions  upon  justice's  judgments 
arc  concerned,  there  has  been  no  change  of  the  law,  and 
that  it  is  sufficient  that  the  property  execution  was  issued 
to  any  county.  Fake  v.  Edgerton,  5  Duer,  681 ;  S.  C,  3 
Abh.  Pr.  299.  There  is  no  particular  hardship  in  excepting 
executions  upon  justices'  judgments  from  the  rule  in  other 
cases,  as  an  execution  upon  such  a  judgment  may  be 
issued  by  the  justice  requiring  the  collection  of  the 
judgment,  or  upon  failure  so  to  do  the  immediate  arrest 
of  the  judgment  debtor.     Code  Civ.  Pro.  §  3026. 

Theodore  Conndy  {Conndy,  Letcinson  &  Mack,  attorneys), 
for  plaintiff-respondent. 

The  judgment  upon  which  the  execution  against  the 
body  of  the  plaintiff  was  issued,  is  of  the  same  effect  as  a 
judgment  of  the  county  court,  and  title  3,  chapter  XHI  of 
the  Code  of  Civ.  Pro.,  applies  to  the  process  for  its 
enforcement.  By  docketing  the  judgment  in  the  office  of 
the  clerk  of  Queens  county,  it  became,  for  the  purpose 
of  all  proceedings  looking  to  its  enforcement,  a  judgment 
of  the  county  court.  It  is  thenceforth  to  be  deemed  a 
judgment  of  the  county  court,  and  must  be  enforced 
accordingly,  except  that  an  execution  thereupon  can  be 
issued  only  by  the  county  clerk.  Code  Civ.  Pro.  §  3017. 
The  execution  to  be  issued  thereupon  must  be  in  the 
same  form  and  executed  in  the  same  manner  as  an  execu- 
tion issued  upon  a  judgment  of  the  county  court*'  Code 
4Jiv.  Pro.  §  3043.  If  the  judgment  is  to  be  deemed  a 
judgment  of  the  county  court  and  enforced  accordingly, 
and  the  execution  to  be  issued  by  the  clerk  tl^reupon  is 
to  be  executed  in  the  same  manner  as  an  execution  issued 
upon  a  judgment  of  the  county  court,  the  provisions  of 
title  3,  chapter  XIII,  above  referred  to,  being  applicable  to 
that  court,  as  they  are,  must  also  apply  to  such  an  execu- 
tion as  the  one  in  question  on  this  motion.  That  the 
clerk  has  authority  to  issue  an  execution  against  the  per- 
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son  in  a  proper  case  when  a  transcript  of  a  justice's  judg- 
ment is  filed  and  docketed  in  his  oiSce,  is  clearly  implied 
from  the  requirement  of  section  3018:  that  the  justice 
must  insert  in  the  transcript,  ''defendant  liable  to  execu- 
tion against  his  person."  Such  an  execution  must  there- 
fore be  "  process  issued  to  enforce  a  judgment  deemed  a 
judgment  of  the  county  court,"  and  must  be  executed  in 
the  same  manner  as  an  execution  issued  upon  a  judgment 
of  the  county  court.  There  is  no  authority  for  the  con- 
tention that  the  provision  of  section  3347;  subdivision  10, 
that  title  8  of  chapter  XIII  applies  only  to  an  execution 
issued  upon  a  judgment  rendered  in  one  of  the  courts 
specified  in  subdivision  4  of  that  section  (being  courts  of 
record  and  not  including  justice's  courts),  is  in  conflict 
with  the  views  above  expressed,  particularly  in  the  light  of 
the  very  plain  provision  of  sections  3017  and  3043,  above 
referred  to.  It  was  doubtless  intended  to  guard  against 
the  aj^plication  of  that  title  to  a  case  where  an  execution 
against  the  person  is  issued  directly  by  a  justice  of  the 
peace  upon  a  judgment  rendered  in  his  court. 

The  execution  upon  which  the  plaintiff  was  arrested 
was  absolutely  void.  The  right  to  arrest  a  judgment 
debtor  is  created  by  the  statute.  It  does  not  exist  except 
as  thus  given,  and  such  statute  will  be  strictly  construed. 
See  People  ex  rel.  Brack  v.  Reilly,  58  Hoic.  218  ;  approved 
as  to  requisites  of  execution  against  body,  in  O'Shea  v. 
Kohn,  38  Jlitn,  149.  (See  bottom  of  p.  151.)  Code  Civ. 
Pro.  §§  1372,  1489,  and  notes  thereto  in  Throop's  edition 
of  the  Code  of  Civil  Procedure.  The  appellant  relies 
greatly  on  the  decision  in  Scott  v.  Shaw,  13  JoJms.  378 
(and  on  the  few  cases  which  followed  it).  That  decision 
is  based  upon  the  existing  law.  Laws  1813,  ch.  50,  §  7. 
The  annotations  of  Mr.  Throop  above  cited  show  the 
substantial  changes  made  in  the  law  since.  What  the 
courts  seem  to  have  construed  to  be  a  mere  irregularity, 
as  the  law  then  stood,  is  now  so  clearly  in  direct  contra- 
vention of  the  law  as  to  make  the  process  thus  tainted  an 
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absolutely  void  one.  The  language  of  section  1372  of  the 
Code  of  Civil  Procedure  is  imperative.  Such  an  execution, 
"  except  where  it  may  be  issued  without  the  previous 
issuing  and  return  of  an  execution  against  the  property, 
must  recite  the  issuing  and  return  of  such  an  execution 
specifying  the  county  to  which  it  was  issued."  And  this 
county  must  (§  1489)  have  been  the  county  where  the 
debtor  resided^  People  ex  rA.  Fischer  v.  Reilly,  supra; 
....  See*Sso  O'Shea  v.  Kohn,  38  Han  151.  In  the 
recent  case  of  Fischer  v.  Langbien  (103  N.  Y.  81,  90), 
Chief  Justice  Ruger,  writing  the  opinion  of  the  court, 
thus  defines  a  "void"  process  as  distinguished  from  a 
."  voidable  "  one  :  "  Void  process  is  such  as  the  coi^rt  has 
no  power  to  award,  or  has  not  acquired  jurisdiction  to 
issue  in  the  particular  case,  or  which  does  not  in  some 
material  respect  comply  in  form  with  the  legal  requisites 
of  such  process."  .  .  .  See  also  Matter  of  Braduer  (87 
N.  Y.  171,  176,  ct  seq.).  The  courts  frequently,  as  distin- 
guishing void  from  voidable  process,  have  held  that  on 
an  application  to  set  aside  void  process,  the  court, 
in  granting  the  application,  have  no  right  to  impose  any 
conditions.  See  Mayer  v.  Rothschield,  59  How.  Pr.  510  ; 
Chapin  v.  Foster,  101  N.  Y.  1;  Faulkner, r.  Morey,  22 
Hun,  379  ;  Crotty  r.  Kimball,  23  N.  Y.  Weekly  Dig.  433 ; 
Tompkins  v.  Smith,  1  N.  Y.  Civ.  Pro.  398 ;  48  ^.  Z 
Super.  (16  J.  &  S.)  113.  .  .  .  The  execution  being  void 
it  was  not  necessary  to  have  it  vacated  before  beginning 
suit  upon  it.  Day  v.  Bach,  87  K.  Y.  56,  and  cases  cited ; 
Fischer  v.  Langbien,  103  N.  Y.  8/ ;  Matter  of  Bradner, 
87  /(/.  177. 

Van  Bbunt,  P.  J. — ^The  principal  question  presented 
upon  this  appeal  is,  was  the  execution  under  which  the 
plaintiff  was  arrested  a  void   or  simply  a  voidable  pro- 
cess? 
[']  If  the  execution  was  void  it  afforded  no  protection 

to  a  party  acting  under  it,  and  it  was  not  necessary  to 
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set  it  aside  before  bringing  action ;  but  if  the  writ  was 
irregular  only,  and  not  absolutely  void,  no  action  lies 
until  it  lias  been  set  aside  ;  but  when  set  aside,  it  ceases 
to  he  a  protection  for  acts  done  under  it  while  in  force 
(Day  V.  Bach,  87  N.  Y.  56). 

The  facts  out  of  which  the  above  question  arose  seem 
to  be  about  as  follows  : 

On  September  2,  1885,  the  appellants,  as  the  attorneys 
for  their  co-defendants,  entered  a  judgment  in  a  justice's 
court  in  Queens  county  against  the  plaintiff  for  §112.50 
damages  for  injuries  to  personal  property.  At  that  time 
and  ever  thereafter,  the  judgment  debtor  (plaintiff  herein) 
was  a  resident  of  the  county  of  New  York.  The  judg- 
ment was  docketed  in  the  office  of  the  clerk  of  Queens 
county,  and  an  execution  against  the  judgment  debtor's 
property  was  thereupon  issued  to  the  sheriff  of  Queens 
county,  which  was  returned  unsatisfied.  The  judgment 
was  never  docketed  in  the  office  of  the  clerk  of  New  "York 
county.  No  execution  against  the  pioperty  of  the  judg- 
ment debtor  (plaintiff  herein)  has  ever  been  issued  to  or 
roturued  from  the  county  of  New  York. 

On  January  16,  1886,  the  appellants  issued  an  execu- 
tion against  the  person  of  the  plaintiff  to  the  sheriff  of 
Queens  county,  notwithstanding  the  fact  that  no  execution 
against  his  property  has  ever  been  issued  to  the  county 
of  New  York,  the  county  in  which  he  resided  and  resides. 

Under  such  execution  the  plaintiff  was  arrested  by  the 
sheriff  of  Queens  county  on  March  9,  1836.  He  was  taken 
fi'om  his  business  in  Bavenswood  by  a  deputy,  in  whose 
company  he  was  marched  to  Long  Island  City,  where  he 
was  detained  upwards  of  three  hours,  and  then  secured 
his  liberty  by  depositing  with  the  sheriff  the  sum  of  $130, 
as  indemnity  to  the  sheriff  for  permitting  his  escape. 
Thereupon  plaintiff  brought  this  action,  which  resulted  in 
a  verdict  for  $1,000  damages. 

The  provisions  of  the  Code  regulating  the  issuance  of 
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executions  against  the  person  seem  to  be  section  1372  and 
section  148'J,  which  sections  are  as  follows  : 

§  1372.  "  An  execution  against  the  person  must  sub- 
stantially require  the  sheriff,  to  arrest  the  judgment  debtor, 
and  commit  him  to  the  jail  of  the  count}',  until  he  pays 
the  j  jdgment,  or  is  discharged  according  to  law.  Except 
where  it  may  be  issued,  without  the  previous  issuing  and 
return  of  an  execution  against  property,  it  must  recite 
the  issuing  and  return  of  such  an  execution,  sj^ecif^ing 
the  County  to  which  it  was  issued." 

§  1489.  "  Unless  the  judgment  debtor  is  actually  con- 
fined, without  having  been  admitted  to  the  liberties  of 
the  jail,  by  virtue  of  an  execution  against  his  person, 
issued  in  another  action,  or  of  an  order  of  arrest  or  a  sur- 
render by  his  bail,  in  the  some  action,  an  execution  against 
his  person  cannot  be  issued,  until  an  execution  against  his 
property  has  been  returned,  wholly  or  partly  unsatisfied. 
If  he  is  a  resident  of  the  State,  the  execution  against  his 
property  must  have  been  issued  to  the  county  where  he 
resides." 

The  provisions  of  section  1488  seem  to  be  explicit  as 
to  the  form  of  procedure  which  must  be  adopted  before 
the  extreme  remedy  of  imprisonment  can  be  resorted  to. 
All  the  possibilities  of  collecting  the  judgment  of  the 
['J  property  of  the  judgment  debtor  must  be  exhausted 
before  resort  can  ba  had  to  this  extreme  action ;  but 
in  order  that  parties  should  in  a  proper  case  be  in  no 
danger  because  they  have  recourse  to  this  extreme  rem- 
edy, the  Code  has  distinctly  provided  what  shall  be  evi- 
*d3nc3  of  t'.io  fact  that  tha  remedy  a.^aiusfc  the  judgmsni 
debtor's  property  has  been  exhausted,  viz :  the  issuance 
and  return  of  an  execution  against  the  judgment  debtor's 
property  to  the  county  where  he  resides.  The  provision 
in  section  1372,  as  to  the  form  of  an  execution,  only  serves 
to  accentuate  this  view,  as  it  is  provided  that  the  execu- 
tion against  the  person  must  recite  the  issuing  and  return 
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of  an  execution  against  tlie  property,  specifying  the  county 

to  which  it  was  issued. 
[']  We  have,  therefore,  the  explicit  direction  of  the 

Code  as  to  what  is  a  condition  precedent  to  the  right 
to  issue  an  execution  against  the  person,  and  where  such  ' 
condition  precedent  does  not  exist,  there  is  no  jurisdic- 
tion to  issue  the  process,  and  it  is,  consequently,  yoid. 
[*]  In  the  case  of  Fischer  v.  Langbein  (103  K  Y.  84) 
the  distinction  between  void  and  voidable  process  is 
considered,  and  the  distinction  is  thus  stated :  "  Void 
process  is  such  as  the  court  has  no  power  to  award,  or 
has  not  acquired  jurisdiction  to  issue  in  the  paiticnlar 
case,  or  which  does  not  in  some  material  respect  comply 
in  form  with  the  legal  requisites  of  such  process,  or  which 
loses  its  vitality  in  consequence  of  non-compliance  with  a 
condition  subsequent,  obedience  to  which  is  rendered 
essential.  Irregular  process  is  such  as  a  court  has  gen- 
eral jurisdiction  to  issue,  but  which  is  unauthorized  in 
the  particular  case  by  reason  of  the  existence  or  non-ex- 
istence of  some  fact  or  circumstance  rendering  it  improper 
in  such  a  case.  In  all  cases  where  a  court  has  acquired 
jurisdiction  in  an  action  or  proceeding,  its  order  made  or 
judgment  rendered  therein,  is  valid  and  enforceable,  and 
affords  protection  to  all  persons  acting  under  it,  although 
it  may  be  afterwards  set  aside  or  reversed  as  erroneous 
(Simpson  v.  Hornbeck,  3  Lans.  53).  Errors  committed  by 
a  court  upon  the  hearing  of  an  action  or  proceeding 
which  it  is  authorized  to  hear,  but  not  affecting  any  juris- 
dictional fact,  do  not  invalidate  its  orders  or  authorize  a 
party  to  treat  them  as  void,  but  can  be  taken  advantage 
of  only  by  appeal  or  motion  in  the  original  action.  .  .  . 
"  The  rule  to  be  deduced  from  these  authorities  seems 
to  be  that  when  a  court  is  called  upon  to  adjudicate  upon 
doubtful  questions  of  law,  or  determine  as  to  inferences 
to  be  drawn  from  circumstances,  reasonably  susceptible 
of  different  interpretations  or  meanings,  and  calling  for 
the  exercise  of  the  judicial  function  in  their  determiua- 
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tion,  its  decision  thereon  does  not  render  an  order  or  pro- 
cess based  upon  it,  although  afterward  vacated  or  set 
aside  as  erroneous,  void,  or  subject  the  party  procuring  it 
to  an  action  for  damages  thereby  inflicted.  Where  the 
jurisdiction  of  the  court  is  made  to  depend  upon  the 
existence  of  some  fact  of  which  there  is  an  entire  absence 
of  proof,  it  has  no  authority  to  act  in  the  premises,  and  if 
it,  nevertheless,  proceeds  and  entertains  jurisdiction  of 
the  proceeding,  all  of  its  acts  are  void,  and  afford  no  justi- 
fication to  the  parties  instituting  them  as  against  parties 
injuriously  affected  thereby.  But  if  the  facts  presented 
to  the  court  call  upon  it  f6r  the  exercise  of  judgment  and. 
reason  upon  evidence  which  might  in  its  consideration 
affect  different  minds  differently,  a  judicial  question  is 
presented  which,  however  decided,  does  not  render  either 
party,  or  the  court  making  it,  liable  for  the  consequence 

of  its  action." 
[^]         Applying  the  above  principles  to  the  case  at  bar, 

jurisdiction  to  issue  execution  against  the  person 
depending  upon  the  fact  that  a  proper  execution  against 
the  property  shall  have  first  baen  issued,  and,  there 
being  an  entire  absence  of  proof  of  this  fact,  the  exe- 
cution issued  against  the  person  was  void,  and  afforded 
no  justification  to  the  parties  issuing  the  same  as  against 

a  party  injuriously  affected  thereby. 
[*]         It  is  true  that  in  the  case  of  Marks  v.  Townsend, 

(97  N.  Y.  590),  Justice  Eaiil  in  his  opinion  would 
seem  to  indicate  that  this  omission  was  a  mere  irregu- 
larity before  the  Code,  but  under  the  stringent  and  well- 
defined  rules  regulating  the  issuance  of  process  of  this 
character,  the  omission  complained  of  in  the  case  at  bar 

amounts  to  much  more  than  an  irregularity. 
[']         The  claim  that  section  1489   of  the  Code  above 

referred  to,  has  no  application  to  the  execution  issued 
mentioned  in  the  case  at  bar,  because  such  section  does 
not  apply  to  a  judgment  recovered  in  a  justice's  court, 
might  be  well  founded  if  the  execution  under  which  the 
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plaintiff  was  arrested  liad  been  issued  out  rj  r«  justice's 
court,  but  that  execution  was  issued  out  of  the  couufy 
court  upon  a  judgment  of  the  county  court,  yad  the  rules 
applicable  to  the  issuance  of  such  an  execution  must  de- 
termine the  validity  of  the  process. 

We  say  that  the  execution  was  issued  upon  a  judg- 
ment of  the  county  court,  because,  although  the  judgment 
was  originally  recovered  in  a  justice's  court,  by  the  filing 
of  the  transcript  in  the  office  of  the  clerk  of  the  county, 
it  became  a  judgment  of  the  county  court,  and  must  be 
enforced  accordingly  {Code  Civ.  Pro.  §  3017).  If  the 
judgment  is  to  be  deemed,  because  of  the  filing  of  the 
transcript,  a  judgment  of  the  county  court,  and  is  to  be 
enforced  accordingly,  it  became  subject  to  all  the  rules 
applicable  to  the  enforcement  of  judgments  in  county 
courts. 

There,  however,  seems  to  be  an  error  in  the  admission 
of  evidence  which  is  fatal. 

The  plaintiff  was  asked  :  "  Before  your  arrest  did  you 
know  of  the  judgment  against  you?  "  This  question  was 
objected  to,  but  the  objection  was  overruled,  and  the  wit- 
ness answered,  "No,  sir;  I  did  not  know  there  was  a 
judgment  against  me," 

This  evidence  was  offered  undoubtedly  to  aggravate 
the  damage  alleged  to  have  been  suffered  by  the  plaintiff 
because  of  his  arrest.  It  certainly  has  that  tendency. 
The  inference  v/hich  would  naturally  be  drawn  from  that 
answer  was  that  the  plaintiff  had  received  no  notice  what- 
ever of  the  claim  made  which  resulted  in  the  judgment, 
and  that  he  had  been  arrested,  having  no  reason  to  sus- 
pect that  any  proceedings  were  pending  against  him. 

To  meet  this  evidence  and  to  rebut  the  inferences 
necessarily  arising  therefrom,  the  defendants  offered  to 
show  that  the  judgment  had  been  obtained  after  a  trial ; 
which  evidence  was  excluded  and  exceptions  taken. 

This  was  error.  Proof  of  this  kind  would  liaA^e  com- 
pletely met  much  that  necessarily  suggested  itself  from 
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the  evidence  of  the  plaintiff  that  he  did  not  know  that 
there  was  a  judgment  against  him.  In  fact,  it  might  with 
force  be  urged  that  this  evidence  would  have  directly- 
contradicted  the  testimony  of  the  plaintiff  as  to  his 
ignoranca  of  the  existence  of  the  judgment. 

AVe  think,  especially  in  view  of  the  magnitude  of  the 
verdict,  that  this  evidenca  was  not  only  calculatsd  to,  but 
did  harm,  the  defendants  in  exciting  a  prejudice  which 
should  and  probably  would  not  hive  existed  had  the 
evidence  that,  although  the  judgment  may  have  been 
actually  entered  without  the  plaintiff's  knowledge,  ho 
knew  of  the  suit  and  the  trial  thereof,  been  laid  before 
the  jury. 

For  this  error  we  think  that  the  judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellants 
to  abide  event. 

Daniels  and  Babtlett,  JJ.,  concurred. 


SELLER,  Appellant,  v.  WILSON,  Respondent. 

Supreme  Court,  First  Department,  General  Term, 
March,  1887. 

§§  438,  439,  440. 

Summons — Service  by  publication — Affidavit — Order,  by  xchom  made. 

An  affidavit  to  obtain  an  order  for  service  of  a  snmmons  by  publica- 
tion which  states  tliat  the  affiant  has  in  good  faith  made  diligent 
search  and  inquiry  for  the  defendants  but  they  could  not  be 
found  within  this  State  ;  that  the  summons  has  been  issued 
to  the  sheriflf,  and  that  he  had  returned  that  the  defendants 
could  not  be  found ;  and,  upon  information  and  belief,  that  the 
defendants  are  non-residents,  and  stating  their  residence; 
sufficiently  shows  inabiUty  to  serve  within  the  State,  to  give  the 
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court    jurisdiction  to  make  an  order  for  service    by  publica- 
tion. [i-6] 

Carleton  v.  Carleton  (85  N.  Y.  313) ;  [ij  Lockwood  v.  Brantley  (31 
i7Mn,  155);  [2]  Easterbrook  v.  Easterbrook  (64  B  .rb.  421);  [3] 
distinguished.  Bixby  v.  Smith  (3  Hun,  60) ;  [*J  Kennedy  v.  New 
York  Life  Ins.  &  Trust  Co.-(101  N.  Y.  477);  [5]  foUowed. 

An  affidavit  to  procure  an  order  for  service  of  the  summons  in  an  ac- 
tion by  publication,  which  states,  upon  information  and  belief, 
that  they  are  non-residents,  and  gives  their  places  of  residence, 
but  does  not  state  the  grounds  of  such  information  and  belief, 
sufficiently  shows  non-residence  to  confer  jurisdiction  upon  the 
court.  ["] 

Belmont  v.  Comen  (82  N.  Y.  256),  followed.  H 

An  order  for  service  of  a  summons  by  publication  made  while  the 
Code  of  Procedure  was  in  force  is  not  defective  because  it  waii 
made  by  the  court  and  not  by  a  judge,  [^j 

Where,  in  an  action  to  recover  the  amount  of  a  deposit  made  on  the 
execution  of  a  contract  for  the  purchase  of  real  property,  and  the 
cost  of  examining  the  title  thereto,  on  the  ground  that  the  title 
tendered  was  defective,  it  is  determined  that  the  defendant'^ 
title  was  not  defective, — Held,  on  appeal  from  a  judgment  in 
favor  of  the  defendant, that  exceptions  to  evidence  given  to  show 
that  defendant  also  had  title  by  adverse  possession  should  be 
disregarded,  as  the  judgment  was  correct,  entirely  independent 
of  the  question  of  adverse  possession.  [9] 

{Decided  March  3,  1887.) 

Appeal  by  plaintiff  from  a  judgment  entered  upon  a 
verdict  directed  by  the  court  and  from  an  order  denying 
liis  motion  for  a  new  trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  the  amount  of  a 
deposit  made  by  the  plaintiff  with  the  defendant  on  the 
execution  of  a  contract  for  the  purchase  from  the  latter  of 
certain  real  property  and  the  cost  of  examining  the  title 
thereto,  on  the  ground  that  the  title  tendered  was  defective. 
On  the  trial,  the  defendant  was  permitted,  against  plaint- 
iffs objection,  to  read  in  evidence  a  stipulation  between 
the  parties  to  the  action  to  the  effect  that  en  September 
27, 1860,  one  Israel  Minor  "  entered  into  possession  of  the 
premiaes  described  in  the  complaint  under  claim  of  title, 
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exclusive  of  any  other  right,  founding  such  claim  "  on  a 
sheriflTs  deed  which  was  duly  recorded  "  as  being  a  con- 
veyance of  said  premises,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  in- 
cluded in  said  deed  under  such  claim  to  the  present  time 
by  said  Israel  Minor  and  his  grantees,  provided  the  said 
testimony  is  competent  under  the  pleadings."  This  stipu- 
lation was  offered  in  evidence  as  showing  adverse 
possession  in  the  defendant  and  his  predecessors,  and 
objected  to  on  the  ground  that  adverse  possession  was 
not  pleaded  as  a  defense  in  the  answer. 
Other  facts  appear  in  the  opinion. 

Joseph  E.  Neivbiirger,  for  plaintitf-appellant. 

The  purchaser  of  laud  is  entitled  to  a  marketable  title. 
A  title  open  to  a  reasonable  doubt  is  not  a  marketable 
one,  and  the  court  cannot  make  it  one  by  passing  upon 
an  objection  depending  upon  a  disputed  question  of  fact 
or  a  doubtful  question  of  law  in  the  absence  of  the  party 
in  whom  the  outstanding  right  is  vested.  Fleming  v. 
Burnham,  100  N.  Y.  1 ;  Helbeigel  v.  Manning,  97  Id.  56; 
Shriver  v.  Shriver,  86  Id.  575.  The  title  out  of  which 
this  action  arose  is  defective  in  that  Alson  Boberts  and 
Minor  Harris,  parties  to  the  action  of  Morgan  v.  Boberts, 
were  not  properly  served.  Minor  Harris  being  the  owner 
of  the  equity  of  redemption.  They  were  non-residents, 
and  service  was  attempted  to  be  made  by  publication. 
The  affidavit  upon  which  the  order  was  granted  is  insuf- 
ficient in  that  the  person  making  it  does  not  show :  1. 
What  efforts  were  made  to  serve  the  papers.  2.  The  source 
of  his  information,  and  why  the  person  who  gave  him  the 
information  has  not  the  necessary  affidavit.  3.  No  affidavit 
as  to  the  residence  of  said  Harris  and  Boberts,  except  on 
information  and  belief.  See  Code  of  Pro.  §  135  ;  Carleton 
V.  Carleton,  85  N.  Y.  313  ;  Lockwood  v.  Brantly,  31  Hun, 
155  ;  Easterbrook  v.  Easterbrook,  64  Barb.  421;  Green- 
baum  V.  Dwyer,  4  N.  Y.  Civ.  Fro.  276 ;  Bixby  r.  Smith,  3 
IJun,  60  ;  Batel  v.  Batel,  17  N.  Y.  WeeUij  Dig.  136.     .    .     . 
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The  order  of  publication  is  defective,  in  that  it  is  a  court 
order,  and  not  made  by  a  judge  of  the  court.  Crosby  v. 
Thedford,  7  N.  Y.  Civ.  Pro.  245 ;  Schumaker  v.  Crossmau, 
12  N.  Y.  Weekly  Dig.  99. 

Alexander  (&  Ash,  for  defendant-respondent. 

The  affidavit  was  sufficient  to  sustain  the  order.  The 
legality  of  the  affidavits  and  order  of  publication  is  to  be 
determined  by  Code  Pro.  §  135,  which  was  the  law  in 
force  at  the  time  the  order  was  made.  That  section 
substantially  provides  that  in  a  case  like  the  one  under 
consideration,  which  is  included  in  subdivision  -l  of  the 
section  (the  subject  of  the  action  being  real  property  in 
this  State,  and  the  relief  demanded  consisting  partly  in 
excluding  the  defendant  from  any  interest  or  lien  therein) 
— an  order  of  publication  will  be  made  if  it  "  appears  by 
affidavit  to  thfe  satisfaction  of  the  court"  that  the  defend- 
ant "  cannot  after  due  diligence  be  found  within  the 
State."  By  this  section,  the  court  is  autliorized  to  pass 
upon  the  proof  of  due  diligence  to  find  the  defendant 
within  the  State,  and  that  he  could  not  be  found  therein. 
The  court,  in  the  case  at  bar,  having  passed  upon  this 
proof  in  the  form  of  the  affidavit  and  being  satisfied  there- 
with, as  appears  by  the  recital  in  the  order  of  publication, 
the  order  cannot  be  questioned  collaterally,  unless  the 
affidavit  contained  no  allegations  tending  to  show  that 
after  due  diligence  the  defendant  could  not  be  found 
within  the  State.  Belmont  v.  Cornen,  82  N.  Y.  256 ;  Van 
Wyck  V.  Hardy,  4  Abb.  Cf.  of  App.  Dec.  496;  Staples  v. 
Fairchild,  3  N.  Y.  41.  The  only  question  then,  is :  Did 
the  affidavit  contain  allegations  tending  to  show  that 
after  due  diligence  Harris  could  not  be  found  Avithin  the 
State?  W«  submit  that  the  allegations  of  the  affidaAdt  not 
only  tended  to  show  these  facts,  but  were  full,  ample  and 
sufficient.  .  .  .  Van  Wyck  v.  Hardy,  supra;  Wortman 
V.  Wortman,  17  Abb.  Pr.  66  ;  Wunnenberg  v.  Gearty,  36 
Hun,  243 ;  Loring  v,  Burney,  38  Hun,  152.     The  allega- 
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tion  of  the  affidavit  concerning  the  issuing  of  the  summons 
to  the  sheriff,  and  his  return  of  the  sarao  with  certificates 
that  defendants  could  not  be  found,  also  tended  to  show 
that  after  due  diligence  the  defendants  could  not  be  found 
within  the  State.  Howe  Machine  Co.  v.  Pettibone,  74  N. 
Y.  G8  and  71 ;  Belmont  i\  Cornen,  snjrra;  Handley  v. 
Quick,  47  How.  Pr.  233 ;  Chase  v.  Lawson,  36  Han,  224. 
.  .  .  .  The  allegation  of  non-residence  in  the  affidavit 
was  entirely  superfluous,  as  the  order  was  under  Coile 
Proc.  §  135,  subd.  4.  Barnard  v.  Heydrick,  2  Abb.  Pr.  N. 
S.  47. 

Van  Brunt,  P.  J. — The  plaintiff  brought  this  action  to 
recover  a  deposit  of  i?100  received  by  the  defendant  as 
part  of  the  purchase  money  upon  an  agreement  to  convey 
certain  premises,  and  for  expenses  incurred  in  examining 
the  title  of  said  premises ;  the  title  tendered  being  alleged 
to  be  bad, 

A  verdict  upon  the  trial  was  directed  for  the  defend- 
ant, to  which  direction  exception  was  duly  taken. 

The  defect  claimed  to  render  the  title  of  the  premises 
in  question  unmarketable  was  in  an  affidavit  and  order  of 
publication  made  in  May,  1860,  by  which  the  court  was 
claimed  to  have  obtained  jurisdiction  of  certain  necessary 
defendants  in  a  foreclosure  suit. 

The  affidavit  states  that  the  affiant  had  in  good  faith 
made  diligent  search  and  inquiry  for  the  said  defendants, 
naming  them,  but  that  they  could  not  be  found  within  this 
State,  and  that  the  affiant  had  been  unable  to  make  ser- 
vice of  the  summons  upon  either  of  them. 

The  affidavit  further  stated  that  the  summons  had 
been  issued  to  the  sheriff,  and  he  had  returned  that  said 
defendants  could  not  be  found,  and  that,  as  affiant  was 
informed  and  believes,  the  said  defendants  were  non-resi- 
dents of  the  State  and  giving  their  places  of  residence. 

In  the  order  the  court  certified  that  it  appeared  to  the 
satisfaction  of  the  court  that  the  said  defendants  could 
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not  either  of  tliem,  after  clue  diligence,  be  found  in  this 
State,  and  ordered  a  service  bj  publication. 

This  order  is  claimed  to  have  been  made  without  juris- 
diction, because  the  affidavit  did  not  show  what  efiort 
was  made  to  serve  the  papers,  the  source  of  information, 
and  wh}'  the  person  who  gave  the  information  has  not 
made  the  necessary  affidavits,  and  because  the  affidavit 
as  to  the  residence  of  the  defendants  served  under  the 
order  was  upon  information  and  belief. 

Several  authorities  are  cited  to  support  the  objections, 
but  none  seem  to  be  applicable. 
[']  In  the  case  of  Carleton  v.  Carle  ton  (85  N.  Y.  313), 

a  motion  was  made  to  set  aside  the  service.  The  affi- 
davit contained  only  an  allegation  of  non-residence,  and 
the  court  held  that  such  an  allegation  did  not  tend  to 
establish  that  the  defendant  could  not,  after  "  due  dili- 
gence, be  found  within  this  State." 
n  In  Lockwood  v.  Brantley  (31  Hicii,  155),  a  motion 

was  made  to  set  aside  service,  the  only  allegation  in 
the -affidavit  being  that  the  defendant  was  a  non-resident, 
and  that  the  sheriff  was  informed  by  one  Sterling  that 
the  defendant  was  there  a  day  or  two  before  making  the 

affidavit,  which  motion  was  denied. 
[']  The  question  in  Easterbrook  v.  Easterbrook  (64 

Barb.  421),  arose  upon  a  similar  application,  and  all 
that  was  decided  was,  that  a  certificate  of  the  sheriff  alone 

is  not  sufficient. 
[*]  In  Bixby  v.  Smith  (3  Hun,  60),  is  recognized  a  dis- 

tinction between  cases  where  an  order  of  publication 
is  attacked  collaterally,  and  where  it  is  sought  to  be  set 
aside  directly. 

The  order  in  that  case  was  attacked  collaterally,  and 
held  invalid,  because  the  only  allegation  was  that  of  non- 
residence. 
P]  There   are    numerous    cases   where   affidavits  no 

stronger  than  the  one  in  the  case  at  bar,  had  been 
held  to  confer  jurisdiction  when  attacked  collaterally,  of 
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which  it  is  only  necessary  to  cite  one  (Kennedy  v.  New 

York  Life  Insurance  and  Trust  Co.,  101  N.  Y.  177). 
[•]         No  authority  has  been  cited  showing  that  the  alle- 
gation of  non-residence,  although  upon   information 
and  belief,  did  not  confer  jurisdiction  upon  the  court 

It  perhaps  would  have  been  more  satisfactory  to  have 
had  a  fuller  allegation  upon  this  point,  but,  nevertheless, 

the  court  acquired  jurisdiction. 
[•]  In  the  case  of  Belmont  v.  Cornen  (82  N.  Y.  256), 

the  affidavit  of  non-residence  was  upon  information 
and  belief,  and  the  order  was  upheld,  even  when  directly 
attacked.  It  is  true  that  the  sources  of  information  we.e 
stated,  but  no  reason  given  for  non-production  of  affida- 
vit of  informant. 

These  objections  are  not,  therefore,  well  taken. 

[*]         The  order  was  not  defective,  because  it  was  a  court 

order  and  not  made  by  a  judge,  as  section  135  of  the 

Code  of  Procedure,*  under  which   this  application  was 

made,  authorized  the  order  to  be  made  by  the  court  or 

judge. 
[']  It  is  not  necessary  to  discuss  the  question  as  to 
whether  the  court  erred  in  admitting  the  stipulation 
as  to  adverse  possession  or  not,  since  we  have  come  to 
the  conclusion  that  no  defect  in  the  title  was  shown,  and 
that  the  direction  of  a  verdict  was  correct,  entirely  inde- 
pendent of  the  question  of  adverse  possession. 

The    judgment   and   order    appealed  from    must  be 
affirmed. 

Lawrence  and  Potter,  JJ.,  concurred. 

*  Code  Civ.  Pro.  g  440,  which  took  the  place  of  Code  Proc.  1 135. 
requires  that  the  order  be  made  by  "  a  judge  of  the  court  or  a  county 
judge  of  the  county  where  the  action  is  triable." 

Vol.  Xn.-18 
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LEWISOHN,    ET  AL.,  Respondents,  v.  APPLE,  et  al., 
Appellants. 

Supreme  Court,  First  Departm:ent,  General  Term, 
March,  1887. 

§§  1726-1730. 

Replevin — Judgment  and  verdict  in — False  representations — Rescinding 
sale  on  ground  of — Continuing  force  thereof 

Where  in  an  action  of  replevin  some  of  tlie  goods  sought  to  be  recov- 
ered -were  seized  under  replevin  process  and  others  were  eloigned 
and  could  not  be  found,  a  verdict  in  favor  of  the  "  plaintiffs  for 
the  full  value  of  the  goods  not  returned  and  assessing  their  value 
at  the  sum  of  $1,164.27,"  conforms  substantially  to  the  require- 
ments of  the  Code  of  Civil  Procedure,  and  is  not  objectionable  as 
not  being  in  the  alternative  for  the  return  of  the  goods  or  their 
value.  [1] 

Where  in  such  a  case  judgment  was  rendered  on  the  verdict  that 
the  plaintiffs  recover  possession  of  the  property  seized  and  of  that 
not  found  ;  and,  if  possession  could  not  be  delivered  of  the  prop- 
erty not  found,  the  plaintiff  recover  its  value, — Held,  that  the 
judgment  was  sufficient  in  substance,  [i] 

Where  one  made  false  representations  as  to  the  amount  of  capital  he 
had  put  into  his  business  in  June  to  induce  the  sale  of  goods  to 
him,  and  purchased  other  goods  from  the  same  parties  in  July 
without  qualifying  the  statements  previously  made, — Held,  that 
the  representations  were  continuing  ;  [2,  3]  that  the  rule  that  a 
statement  once  made  as  of  the  fact  which  cannot  vary  or  be  varied 
is  continued  from  time  to  time  as  long  as  the  relations  of  the 
party  to  which  it  referred,  are  continued,  could  not  be  departed 
from.  [3] 

Where  in  an  action  of  replevin  to  recover  good?  sold,  on  the  ground 
that  the  sale  was  induced  by  fraud,  it  appeared  that  more  than 
the  price  of  the  goods  replevied  was  still  due  and  that  no  pay- 
ment had  been  made  plaintiff  on  account  of  goods  since  they 
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discovered  fraud, — Held,  that  it  wag  not  necessarj  tliat    tbey 
should    restore    what    they  received  in    money,    applicable    to 
the  account,  Ijefore  they  could  avail  themselves  of  the  fraud  and 
recover  their  goods  [^] 
{Deciiled  March  13,  1887.) 

Appeal  by  defendants  from  a  judgment  rendered  on  a 
verdict  in  favor  of  the  plaintiffs. 

This  action  was  brought  to  recover  the  possession  of 
certain  feathers  alleged  to  have  been  sold  the  defendant 
Apple  by  the  plaintiffs  upon  the  faith  of  false  and  fraud- 
ulent representations  and  afterwards  transferred  by  said 
defendant  to  the  defendant  Niederweisen  without  con- 
sideration and  for  the  purpose  of  cheating  and  defraud- 
ing the  plaintiffs.  The  plaintiffs  recovered  judgment  in 
their  favor  and  the  defendants  took  this  appeal  therefrom. 
Other  facts  appear  in  the  opinion- 

Joseph  E.  Newburger,  for  defendants-appellants. 

The  verdict  should  have  been  an  alternative  one,  viz : 
for  the  return  of  the  property  sought  to  be  replevied,  and, 
upon  a  failure  to  return,  for  the  value  thereof  at  the  time 
of  trial  Code  Civ.  Pro.  §§  1725, 1730  ;  Button  v.  Chapin, 
7  /(/.  278 ;  Delin  v.  Stohl,  2  /(/.  222 ;  Claflin  v.  David- 
son, 8  Id.  46;  Phillips  v.  Melville,  10  Hun,  211 ;  Hammond 
V.  Morgan,  101  N.  Y.  79.  In  this  case,  the  jury  found  a  ver- 
dict for  the  plaintiff  for  the  full  value  of  the  goods  not 
returned ;  not,  as  is  required  by  sections  1726  and  1730, 
for  the  goods  replevied,  or,  on  a  failure  to  deliver,  for  the 
value  thereof  at  the  time  of  the  trial.  There  was  no 
evidence  offered  to  prove  the  value  of  the  goods  at  the 
time  of  the  triaL  ....  In  order  to  maintain  that  the 
sale  was  void  the  onus  is  upon  the  plaintiffs  to  show  that 
they  were  induced  to  sell  upon  the  representations  made 
by  defendant  and  that  he  knew  the  representations  to  be 
false  at  the  time  they  were  made,  and  that  they  were 
made  for  the  purpose  of  inducing  plaintiffs  to  part  with 
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their  goods  and  witli  the  intent  of  not  paying  for  the  same. 
Morris  v.  Talcott,  96  N.  Y.  100.  Dnmbman  v.  Shulting, 
75  Id.  55 ;  Nichols  v.  Pinner,  18  Id.  295  ;  Wright  v.  Brown, 

67  Id.l 

Where  parties  seek  to  repudiate  a  contract  of  sale  on 
the  ground  of  fraud,  thej  must  do  so  as  to  the  whole  con- 
tract and  not  as  to  part  of  it.  In  order  to  maintain  an 
action  founded  on  a  rescission  of  a  contract,  a  party  must 
previously  tender  or  restore  what  he  has  received  or  offer 
in  his  complaint  to  restore  in  case  he  is  not  entitled  to 
retain  what  he  has  received.  Gould  v.  Cayuga  Bank,  8  3 
N.  Y.  75-79 ;  MetropoHtan  El.  E.  E.  Co.  v.  Manhattan  E. 
E.  Co.,  14  Ahh.  Pr.  103,226-231 ;  Cobb  v.  Hatfield,  46  N.  Y 
535-537 ;  Masson  v.  Bovet,  1  Denioy  69  ;  Harris  v.  Equitable 
Life  Ins.  Co.,  3  Hun,  725;  Hay  r.  Hay,  13  Him,  315  ;  Town 
of  Venice  v.  Woodruff,  62  K  Y  462-471 ;  Kumey  v.  Kier- 
nan,  49  Id.  164 ;  Winchell  v.  Hicks,  18  Id.  558 

Ira  Leo  Bamberger,  for  plaintiffs-respondents. 

Brady,  J. — The  plaintiffs  sought  by  this  action  of 
claim  and  delivery  to  repossess  themselves  of  merchandise 
which  they  were  induced  to  sell  the  defendant  Apple  by 
representations  which  he  made  to  them  falsely  and  with 
a  fraudulent  intent.  Some  of  it  was  sized  by  the  sheriff 
and  some  of  it  was  eloigned  and  could  not  bs  found.  The 
plaintiffs,  upon  the  trial,  abandoned  a  part  of  their  alleged 
claim  and  confined  their  right  of  recovery  to  articles  then 
specified.  The  defendants  struggled  against  any  recovery, 
and  by  counsel  interposed  many  objections  and  took 
many  exceptions.  This  is  not,  it  is  true,  an  unusual 
characteristic  of  weak  defenses,  but  it  nevertheless  indi- 
cates infirmity,  and  generally  with  juries  leads  to  injurious 
results.  Here  some,  if  not  all,  of  those  taken  upon  the 
trial  are  presented  as  fatal  to  the  validity  of  the  judgment ; 
but  none  of  them  are  vigorous  enough  to  accomplish  that 
result.     It  is  not  designed  in  this  opinion  to  take  them 
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up  seriatim,  but  to  consider  those  only  demanding  formal 
recognition. 

Tho  first  on  the  appellant's  brief,  is  that  the  verdict 
should  have  been  in  the  alternative  under  sections  1726, 
1730  of  the  Code  and  the  interpreting  decisions  in  regard 

to  them.  The  point  is  not  well  taken,  however,  for 
P]     the  reason  that  the  verdict  substantially  conforms 

to  these  provisions,  and  the  judgment  completely. 
The  jury  rendered  a  verdict  in  favor  of  the  "  plaintiffs  for 
the  full  value  of  the  goods  not  returned  and  assessing 
their  value  at  the  sum  of  $1,164.27."  This  is  a  verdict  in 
favor  of  the  plaintiflfs  assessing  the  value  of  the  merchan- 
dise at  the  sum  named.  The  judgment  is  that  tho  plaiut- 
iflfe  recover  possession  of  the  property  seized  and  that  not 
found,  as  already  suggested,  and  that,  if  possession  cannot 
be  delivered  of  the  property  not  found,  the  plaintiffs 
recover  the  value  of  it  as  declared  by  the  juiy.  The  form 
might  have  been  more  felicitous,  but  the  substance  has 
all  the  strength  necessary,  as  will  be  seen  on  examination 
of  the  sections  mentioned  (See  also  Phillips  v.  Melville, 

10  Hun,  211). 
[*]  The   second  point  is  that  the  defendant  Apple 

made  no  representations  in  July  prior  to  purchases 
made  in  that  month ;  but  it  appears  that  he  did  make 
representations  in  the  June  preceding  and  made  no  quali- 
fications of  them  in  July.  It  is  sometimes  difficult  to 
characterize  such  niceties  as  this,  although  they  are 
designated  as  ingenious,  technical,  hair-splitting,  etc.; 
but  it  is  quite  clear  that  on  principle  the  point  can  have 
no  force  in  the  effort  to  disturb  a  judgment  relating  to 

representations  made  in  June. 
[*]  There  is  no  reason   why    the    rule    should  be 

departed  from  that  a  statement  once  made  as  of  a 
fact  which  cannot  vary  or  be  varied  is  continued  from 
time  to  time  as  long  as  the  relations  of  the  parties  to 
which  it  refers  are  continued.  Here  the  statement  was 
as  to  a  sum  of  money  put  in  as  capital,  which  was  untrue 
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and  known  to  be  so  "when  it  was  made,  although  it  is  true 
there  were  other  and  accompanying  representations.  The 
presumption  is  not  in  favor  of  innocence  as  to  July, 
when,  as  to  June,  the  guilt  is  established  by  which  the 
fraud  was  perfected,  and  when  fair  dealing  demanded 
that  if  any  material  change  had  occurred  since  the  rep- 
resentations in  June,  it  should  be  revealed.  The  pur- 
chaser is  not  bound  to  make  any  statement.  He  may 
decline,  and  seek  other  vendors ;  but  if  he  speaks  he  must 
speak  truly  and  honestly  or  take  the  consequences. 
There  can  be  no  other  rule  for  transactions,  and  there 
never  will  be  unless  fraud  be  converted  into  an  honest 

factor  in  the  dealings  between  men. 
[°]  The  next  point  is  that  the  plaintiffs  could   not 

avail  themselves  of  the  fraud  and  seek  their  goods 
without  restoring  what  they  received  in  money  applicable 
to  the  account ;  but  this  is  of  no  value,  for  the  reason 
that  no  payment  was  made  after  the  defendant  Apple's 
failure,  which  conveyed  to  the  plaintiffs  the  intelli- 
gence that  the  representations  which  had  been  made 
were  false.  They  had  not  been  paid  for  all  the  goods 
delivered,  and  the  price  of  those  which  were  not  replevied, 
and  more,  was  still  due  to  the  plaintiffs.  Is  it  possible 
that  in  order  to  get  back  their  goods  or  their  value  they 
should  restore  any  sum  received  on  account  of  trans- 
actions, in  which  property  had  been  delivered  by  them 
and  used  by  the  defendant  Apple  ?  Of  course  not.  No 
such  rule  prevails,  springing  from  any  relations  of  parties. 
There  is  a  class  of  cases '  in  which  it  is  declared  that 
where  property  in  any  form  has  been  received  upon  a 
contract  which  it  is  sought  to  rescind,  the  plaintiff  must 
3-ield  up  what  he  has  taken.  That  is  not  this  case.  The 
plaintiffs  received  nothing  but  money,  and  that  was  in 
payment  for  the  goods  they  delivered  to  the  defendant 
Apple. 

The  other  exceptions  do  not  require  particular  exam- 
ination. 
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Several  of  them  relate  to  matters  legitimately  con- 
nected with  the  chain  of  evidence  bj  which  fraud  is 
developed  link  by  link  until  completed,  although  it  some- 
times seems  as  if  the  links  were  not  in  union,  and  there- 
fore, the  evidence  forming  them  is  not  admissible.  It  is 
quite  apparent  that  the  trial  was  fairly  conducted  and 
the  defendants  were  given  all  the  rights  and  privileges 
to  which  they  were  entitled.  Indeed,  nearly  all  the 
requests  to  charge  made  by  the  defendants  were  granted, 
and  the  law  of  the  case  announced  as  liberally  for  them 
as  it  could  be.  Aside  from  all  these  considerations,  it 
must  be  said  that  the  verdict  seems  to  be  just  beyond 
doubt. 

The  judgment  should  be  affirmed,  with  costs. 

Daniels,  J.,  concurred. 


HANKINSON  V.  PAGE. 


United   States  Circuit  Court,   Southern  District  of 
New  York. 

§§  488,  498,  614,  648,  649. 

\ ppearnnce'— Effect  of  general — Attachment — Ho^o  levied  upon   claim 
to  insurance  beneJU — Levi/  of  upon  cjuituble  interest. 

Where  a  defendant  against  whom  an  action  was  commenced  by'  at- 
tachment, appears  "  for  the  purpose  of  raising  issue  as  to  the 
jurisdiction  of  the  court  only,"  and  interposes  an  answer  alleging 
that  the  court  did  not  have  jurisdiction,  because  the  summons 
was  served  without  the  State,  aad  although  a  warrant  of  attach- 
ment was  grouted  against  the  defendaui's  property,  he  did  not 


280  CIVIL  PKOCEDURE  REPORTS. 

Hankinson  v.  Page. 

have  any  property  in  this  State,  and  no  levy  was  made  npon  his 
property, — Held,  that  the  qualified  appearance  of  the  defendant  was 
not  a  waiver  of  the  objection  which  the  answer  sought  to  raise  ;  [i] 
that  while  commonly  such  an  objection  is  raised  by  motion  to  dis- 
miss the  summons,  it  may  be  taken  by  answer  in  the  nature  of  a 
plea  in  abatement  ;[2j  and  this  is  properly  done  where  the  ques- 
tion jjresents  an  issue  of  fact  which  could  more  satisfactorily  be 
determined  by  answer  ;[2J  but  it  seems,  a  general  appearance  in 
the  action  would  have  been  a  waiver  of  the  objection,  [i] 

Hamburger  77.  Baker  (35  Hun,  455),  followed. 

If  an  attachment  issued  out  of  a  court  of  the  State  of  New  York  is 
levied  upon  the  property  of  a  non-resident  defendant,  and  the 
summons  served  upon  such  defendant  without  the  State,  the  court 
acquires  jurisdiction  to  the  extent  necessary  to  satisfy  plaintifi^s 
demand  out  of  the  property  seized.  P] 

While  all  contracts  under  which  money  may  become  payable  are  in 
one  sense  instruments  for  the  payment  of  money,  [^j  all  such 
contracts  are  not  intended  to  be  included  in  the  language  of  sec- 
tion 649  of  the  Code  of  Civil  Procedure, — providing  that  a  levy 
under  a  warrant  of  attachment  must  be  made  "upon  personal 
property  capable  of  manual  delivery,  including  a  bond,  promissory 
note^or  other  instrament,  for  the  payment  of  money,  by  taking  the 
same  into  the  sheriffs  actual  custody  ;['^]  at  the  most,  it  would 
seem  to  be  intended  to  apply  only  to  such  unilateral  contracts 
for  the  payment  of  money  as  are  usually  evidenced  by  written  in- 
struments delivered  by  the  payer  or  obligor,  to  the  payee  or 
obligee,  [8]  and  appropriately  includes  all  instruments  like  bonds, 
notes,  bills  of  exchange  and  certificates  of  deposit,  the  title  to  which 
may  pass  by  delivery,  and  do  not  require  a  formal  assignment  in 
order  to  enable  the  person  to  whom  the  instrument  ia  delivered  to 
maintain  an  action  upon  it  in  his  own  name.  [^  J 

The  apparent  purpose  of  section  649  of  the  Code  of  Civil  Procedure, — 
providing  that  a  levy  under  a  warrant  of  attachment  must  be  made 
upon  "personal  property  capable  of  manual  delivery,  by  taking 
the  same  into  the  sheriff's  actual  custody," — ^is  to  require  the  sheriff 
to  reduce  the  property  attached  to  his  possession  so  far  as  under 
the  circumstances  it  could  practically  be  done  ;po]  and  in  general, 
to  constitute  a  sufficient  attachment  of  personal  property,  the  offi- 
cer must  take  such  custody  of  it  upon  a  levy  as  will  enable 
him  to  retain  and  assert  his  authority  over  it,  so  that  it  cannot 
possibly  be  drawn  or  taken  from  his  power  without  his  know- 
ing it.  [H] 
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"Where  a  benevolent  association  was  under  contract  obligation  with 
the  heirs  of  one  J.  B.  P.,  lately  deceased,  of  whom  A.  E.  P.  was 
one,  to  assess  upon  and  collect  from  the  several  members  of  the 
association  the  sum  which  each  member  had  agreed  to  pay  on  the 
death  of  another  member,  and  to  pay  of  the  sum  thus  collected 
from  its  members,  an  amount  not  exceeding  ^,000  to  such 
heirs, — Held,  that  the  share  of  A.  E.  P.  of  said  demand  against  the 
association,  which  was  not  then  payable,  but  soon  would  be,  was 
properly  levied  upon  under  an  attachment,  by  leaving  a  certified 
copy  of  the  warrant  and  a  notice  showing  the  property  attached, 
with  the  benefit  association  ;[i^J  that  the  certificate  of  membership 
which  formed  the  contract  under  which  the  demand  existed  was 
not  an  instrument  for  the  payment  of  money  within  the  meaning 
of  the  Code  of  Civil  Procedure,  section  649,  [i^J  and  it  was  not 
necessary  to  take  the  same  into  the  sheriff's  actual  custody  ;[*,^'^] 
also, — Held,  that  the  claim  against  the  benefit  association  was  a  leg- 
al  demand  which  could  be  levied  upon  under  an  attachment. [^^] 

The  tendency  of  legislation  in  this  country  has  been  to  enlarge  the 
operation  of  a  warrant  of  attachment,  and  subject  interests  in  all 
kinds  of  property  to  it  which  are  not  subject  to  execution  at 
law.[i*] 

It  seems,  that  the  provisions  of  the  Code  of  Civil  Procedure  in  regard 
to  attachments  were  not  intended  to  create  any  innovations  upon 
the  general  rules  prevailing  the  original  system  of  the  remedy  by 
attachmment  under  which  the  operation  of  the  process  is  confined 
to  legal  debts  as  contra-distinguished  from  equitable  demands,  [i^j 

Where  a  benefit  association  contracts  to  coUect  from  its  members  an 
assessment,  and  pay  thereout  to  beneficiaries  named  in  the  con- 
tract, a  sum  not  exceeding  $5,000  upon  the  death  of  a  member, 
upon  the  i-efusal  to  make  an  assessment,  it  is  liable  at  law  for  such 
a  sum  as  might  have  been  collected  if  it  had  fulfilled  its  undertak- 
ing ;[!•']  and  if  the  association  should  collect  the  sum  payable  from 
the  members,  or  any  part  thereof,  it  would  belong  to  the  beneficia- 
ries, and  they  could  maintain  an  action  at  law  to  recover  it  ;["^J 
and  any  condition  in  the  contract  by  which  it  is  attempted  to  de- 
prive the  beneficiaries  of  a  judgment  by  a  court  of  competent 
jurisdiction,  as  to  the  extent  of  the  legal  obligation  of  the  associa- 
tion would  not  stand  in  the  way  of  recovery.  Such  condition 
affects  the  right  to  a  judicial  trial,  and  is  void  as  against  public 
policy.  [17] 

It  seems,  that  in  such  a  case  resort  eonld  be  had  to  ei^uity,  and  a 
mandatory  injunction  obtained  to  compel  the  association  to  make 
an  assessment  upon  its  refusal  to  do  so  ;  but  although  the  l)eQefi- 
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claries  miglit  elect  to  pursue  this  course,  they  would  not  necessa- 
rily have  to  do  so.  [18] 
(Decided  June  17,  1887.) 

Motion  for  new  trial  on  exceptions  filed  by  the  plaint- 
iff to  rulings  of  tlie  referee  before  whom  the  action  was 
tried. 

The  opinion  states  the  facts. 

Leiois  Sanders,  for  plaintiff  and  motion. 

Alfred  E.  Page,  for  defendant,  opposed. 

Wallace,  J. — ^Exceptions  have  been  filed  by  the  plaint- 
iff to  the  rulings  of  the  referee  before  whom  this  action 
was  tried,  and  a  motion  for  a  new  trial  is  founded  upon 
the  errors  alleged  by  the  exceptions.  The  action  was 
brought  originally  in  the  supreme  court  of  New  York 
and  was  removed  to  this  court. 

The  only  question  litigated  on  the  trial  before  the 
referee  was  whether  jurisdiction  was  obtained  by  the 
State  court  over  the  person  of  the  defendant  by  the  due 
service  of  process.  The  defendant  was  a  non-resident  of 
the  State,  and  the  action  was  sought  to  be  commenced 
against  him  by  the  levy  of  an  attachment  upon  property 
alleged  to  belong  to  the  defendant  within  this  State. 

The  defendant  did  not  appear  generally  in  the  action, 
but  appeared  by  attorneys,  who  served  a  special  answer 
in  the  action,  "  for  the  purpose  of  raising  the  issue  as  to 
the  jurisdiction  of  the  court  only."  The  answer  alleged 
that  the  court  did  not  have  jurisdiction  because  the  sum- 
mons was  served  upon  the  defendant  in  the  State  of  Ver- 
mont, and  that,  although  a  warrant  of  attachment  was 
granted  against  the  property  of  the  defendant,  he  did  not 
have  any  property  in  this  State,  and  no  levy  had  been 
made  upon  his  property.  The  qualified  appearance 
p]    of  the  defendant  was  not  a  waiver  of  the  objection 
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which  the  answer  was  interposed  to  raise.   A  general 

appearance  in  the  action  would  have  been  waiver. 
[']  Commonly  such  an  objection  is  raised  by  a  motion 

to  dismiss  the  summons,  but  in  some  cases  the  ques- 
tion presents  an  issue  of  fact  which  can  be  more  satis- 
factorily determined  by  an  answer  in  the  nature  of  a  plea 
in  abatement.  Sections  488  and  4'..8  of  the  Code  of  Civil 
Procedure  expressly  authorize  the  defendant  to  present 
the  objection  by  an  answer.  The  case  of  Hamburger  v. 
Baker  (35  Jliin,  455)  is  directly  in  point  to  the  efiect  that 
such  an  answer  as  was  interposed  here  is  not  to  be 
regarded  as  a  general  appearance*  in  the  action,  and 
authorizes  the  defendant  to  contest  the  fact  whether  the 
court  acquired  jurisdiction  by   the  sufficient  service  of 

process. 
[*]  K  the  attachment  issued  by  the  State  court  was 

levied  upon  the  property  of  the  defendant  the  court 
acquired  jurisdiction  to  the  extent  necessary  to  satisfy 
the  plaintifi's  demand  out  of  the  property  seized. 

By  the  provisions  of  the  Code  of  Civil  Procedure  of 
this  State  an  attachment  may  be  levied  upon  "  a  cause 
of  action  arising  upon  contract,  including  a  bond,  note  or 
other  instrument  for  the  payment  of  mon^y  only,  nego- 
tiable or  otherwise,"  whether  past  due  or  yet  to  become 
due,  which  belongs  to  the  defendant  (section  648),  and 
the  sheriff  who  executes  the  writ  must  collect  all  debts, 
effects  and  things  in  action  subject  to  the  direction  of  the 
court,  and  may  maintain  any  action  or  special  proceeding 
in  his  own  name  or  name  of  the  defendant  which  is  neces- 
sary for  that  puqDose  (section  655),  and  it  is  made  his 
duty  to  take  into  his  custody  all  books  of  account,  vouch- 
ers and  other  papers  to  the  property  (section  644).  It  is 
provided  by  section  649  that  a  levy  under  a  warrant  of 

*  See  also  Sullivan  v.  Frazee,  4  Robt.  616  ;  Webb  v.  Vanderbilt, 
39  N.  Y.  Super.  (7  J.  tO  S)  4 ;  Burckle  r.  Eckhart,  3  N.  Y.  132 ; 
Lauders  v.  Stat.  Island  B.  II.  Co.,  53  Jd.  450. 
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attachment  must  be  made  "  upon  personal  property, 
capable  of  manual  delivery,  including  a  bond,  promissory 
note  or  other  instrument  for  the  payment  of  money,  by 
taking  the  same  into  the  sheriff's  actual  custody."  The 
same  section  provides  that  the  levy  upon  other  personal 
property  must  be  made  by  leaving  a  certified  copy  of  the 
warrant,  and  a  notice  showing  the  property  attached, 
with  the  person  holding  the  same ;  or  if  it  consists  of  a 
demand  other  than  a  bond,  promissory  note,  or  other 
instrument  for  the  payment  of  money,  by  leaving  a  certi- 
fied  copy  of  the   warrant,  and   notice  with   the  person 

against  whom  the  demand  exists. 
[^]  The  levy  in  this  case  was  sought  to  be  made  by 

serving  a  copy  of  the  warrant  and  notice  upon  several 
insurance  companies  which  had  issued  policies  of  insur- 
ance upon  the  life  of  John  B.  Page,  then  lately  deceased, 
of  whom  the  defendant  was  one  of  the  heirs  at  law,  but 
without  an  attempt  by  the  sheriff  to  take  the  policies  into 
his  actual  custody.  Similar  service  was  made  upon  the 
National  Benefit  Society.  This  was  a  benevolent  associa- 
tion of  which  John  B.  Page  was  a  member  up  to  the  time 
of  his  death.  That  association  had  not  issued  a  policy  of 
insurance,  but  at  the  service  of  the  warrant  of  attachment 
was  under  a  contract  liability  to  the  heirs  at  law  of  John 
B.  Page  to  assess  upon  and  collect  from  the  several  mem- 
bers of  the  association  the  sum  which  each  member  had 
agreed  to  pay  on  the  death  of  another  member,  and  was 
obligated  to  pay  the  sum  thus  collected  from  its  members, 
an  amount  not  exceeding  $5,000,  to  the  heirs  at  law  of 
John  B.  Page.  The  defendant,  in  conjunction  with  the 
other  heirs  at  law  of  John  B.  Page,  had  a  vested  demand 
against  the  association  which  was  not  then  payable,  but 
would  become  payable  shortly  thereafter,  and  upon  non- 
payment could  proceed  by  appropriate  remedy  to  compel 
the  association  to  assess,  collect  a.id  pay  the  amount  of 
its  obligation.  Unless  the  defendant's  demand  against 
that   association  fails   within  the   category  of  personal 
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property  "  capable  of  manual  delivery,  including  a  bond, 
promissory  note,  or  other  instrument  for  the  payment  of 
money,"  the  sheriflf  was  not  required  to  take  anything 
into  his  manual  custody,  but  made  due  service  by  leaving 
a  certified  copy  of  the  warrant  and  notice  with  the  asso- 
ciation. The  only  instrument  evidencing  the  obligation 
of  the  association  to  collect  and  pay  the  sum  mentioned 
to  the  heirs  at  law  of  John  B.  Page  upon  his  death  was  a 
certificate  of  membership  in  the  association,  which  had 
been  delivered  by  the  association  to  John  B.  Page.     This 

certainly  was  not  an  evidence  of  debt  in  the  ordinary 
[']     acceptation   of   that   term,   like    bonds,    notes    and 

ordinary  instruments  for  the  payment  of  money. 
Even  a  policy  of  insurance  would  not  fall  within  this 
description  (Anonymous,  6  Cow.  41  ;    Tyler  v.  .Etna  Ins. 

Co.,  12  Wend,  507). 
["]  All  contracts  which  contain  an  obligation  for  the 

payment  by  one  of  the  parties  are  in  one  sense  instru- 
ments for  the  payment  of  money.  A  contract  in  writing 
for  the  building  of  a  house,  between  the  owner  and  the 
builder,  is  in  this  sense  an  instrument  for  the  payment  of 
money  on  the  part  of  the  owner,  although  the  payments 
to  be  made  by  him  generally  depend  upon  the  completion 
of  the  work  by  the  builder  (Alder  v.  Bloom ingdale,  1 
Dver,  601).  There  is  also  a  large  class  of  contracts 
strictly  unilateral,  in  which  the  promise  is  one  for  the  pay- 
ment of  money  only,  but  by  which  the  money  is  payable 
conditionally.  A  policy  of  insurance  belongs  to  this  class. 
These  contracts  are  evidenced  by  instruments  signed  only 
by  the  maker,  and  are  delivered  to  the  payee  or  obligee,  and 
presumably  the  originals  are  not  to  be  found  in  the  pos- 
session of  the  party  who  promises  to  pay.  It  is 
[■]     unreasonable   to  suppose  that  all    contracts   under 

which  money  may  become  payable  were  intended  to 
be  included  in  the  language  under  consideration.  At  most 

it  would  seem  to  be  intended  to  apply  only  to  such 
[']     unilateral  contracts  for  the  payment  of  money  as  are 
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usually  evidenced  by  written  instruments  delivered 
by  the  payer  or  obligor  to  the  payee  or  obligee.  The  pro- 
visions requiring  the  instrument  to  be  taken  into  the 
sheriffs  actual  custody  relate  to  property  "capable  of 
manual  delivery."  It  probably  refers  to  the  same  instru- 
ment mentioned  in   section  G48    "  for   the  payment    of 

money  only,  negotiable  or  otherwise."  It  appropri- 
p]     ately  includes  all  instruments  like  bonds,  notes,  bills 

of  exchange  and  certificates  of  deposit,  the  title  of 
which  may  pass  by  delivery  and  do  not  require  a  formal 
assignment  in  order  to  enable  the  person  to  whom  the 
instrument  is  delivered  to  maintain  an  action  upon  it  in 
his  own  name. 

Upon  the  noscitur  a  sociis  the  words  "  other  instrument 
for  the  payment  of  money  "  are  to  be  interpreted  as  refer- 
ring to  instruments  of  similar  character  with  bonds  and 
promissory  notes,  such  as  evidences  of  debt,  and  the  title 
to  which  passes  by  delivery  merely.  But  there  is  also  fair 
reason  to  contend  that  the  provision  is  intended  to  include 
all  other  instruments  which  are  unilateral  contracts  for 

the  payment  of  money  only.  The  apparent  purpose 
["]    of  the  provision  is  to  require  the  sheriff  to  reduce  the 

property  attached,  to  his  possession,  so  far  as  under 
the  circumstances  it  can  practically  be  done.  This  is  the 
rule  which  prevails  in  the  absence  of  statutory  direction 

In  general,  to  constitute  a  sufficient  attachment  of 
["]    personal  property  the  officer  must  take  such  custody 

of  it  upon  a  levy  as  will  enable  him  to  retain  and 
assert  his  power  over  it,  so  that  it  cannot  probably  be 
withdrawn  or  taken  by  another  without  his  knov/ing  it 
(Hemingway  v.  Wheeler,  14  Pick.  [Mass.']  404 ;  Tomlin- 
son  V.  Collins,  20  Conn.  864  ;  Modiorne  v.  Colly,  2  N.  11. 
66 ;  Blake  v.  Hatch,  25  Vt  555  ;  Learned  v.  Vandenburgh, 
7  Hoiv.  Pr.  379). 

When  a  unilateral  instrument,  containing  the  promise 
of  another  to  pay  money,  is  in  the  possession  of  the  defend- 
ant himself,  or,  belonging  to  the  defendant,  is  in  the  pos- 
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session  of  a  third  person,  if  it  is  practicable  for  the  sherifl 
to  take  it  into  his  actual  custody,  the  Code  provision 
["]    would  seem  to  require  him  to  do  so.     In  accordance 
with  these  views  the  referee  was  correct  in  his  con- 
clusion that  the  attachment  was  not  levied  as  the  statute 
directs  upon  the  policies  of  insurance.     But  a  certificate 
of  membership  cannot,  upon  any  reasonable  theory, 
["]    be  considered  as  an  instrument  for  the  payment  monoy 
within  the  meaning  of  the  provision  in  quostion,  and 
the  interest  of  the  defendant  in  the  demand  a'ljainst  the 
National  Benefit   Society  was  properly  attached  by  the 
sheriff. 

It  is  insisted  for  the  defendant  that  the  demand  of  the 
defendant  against  the  National  Benefit  Society  was  in 
nature  of  equitable  assets,  and,  therefore,  could  not  bo 
attached.  Although  an  attachment  is  a  special  remedy 
at  law,  and  in  the  absence  of  statutory  authority  does  not 
reach  property  or  interests  which  can  only  be  realized  by 
the  assistance  of  a  court  of  equity,  the  tendency  of  legis- 
lation in  this  country  has  been  to  Enlarge  the  opera- 
["]  tion  of  the  writ,  and  subject  interests  in  all  kinds  of 
property  to  seizure  under  an  attachment  which  are 
not  subject  to  an  execution  at  law  {Drake  on  Aliachynenf, 
§7).        ^ 

In  this  State  the  common  law  and  equity  jurisdiction 
are  blended  in  the  same  tribunal,  and  there  is,  conse- 
quently, no  inconvenience  in  extending  the  remedy  of  an 
attachment  so  that  the  levy  will  embrace  equitable  inter- 
ests of  the  defendant  in  real  and  personal  property.  The 
question  is,  whether  this  has  been  done  by  the  provisions 
of  the  Code.  No  decisions  of  the  State  courts  have  been 
cited  by  counsel  in  which  the  precise  question  uow  pre- 
sented has  been  considered.  But  in  Thurber  v.  Blanck 
^60  N.  Y.  80),  the  court  of  appeals,  in  considering  the 
effect  of  an  attachment  under  the  Code  then  existing,  in 
which  the  provisions  were  similar  to  those  of  the  present 
Code,  were  of  the  opinion  that  the  lien  of  an  attachment 
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upon  choses  in  action  and  debts  could  only  be  created 
upon  ligal  titles  and  not  upon  mere  equities.  The  court 
used  tliis  language  :  "  Debts  and  choses  in  action  are  to 
be  regarded  as  legal  assets  under  the  attachment  laws, 
wherever  that  process  acts  directly  upon  the  legal  title, 
but  whenever  they  are  so  situated  as  to  require  the 
exercise  of  the  equity  powers  of  the  court  to  place  them 
in  that  situation,  they  must  be  treated,  as  they  always 
were,  as  equitable  assets  only  "  (see  also  Castle  v.  Lewis, 
78  N.  Y.  131,  and  Anthony  v.  Wood,  6  N..  Y.  Civ.  Fro.  164). 
The  question  thus  considered,  although  not  the  exact 
question  here,  involves  somewhat  the  meaning  of  the 
Code  provisions  and  the  consideration  whether  they 
extend  the  lien  of  an  attachment  so  as  to  operate  upon 
choses  in  action  which  can  be  collected  only  in  a  court  of 
equity.  These  citations  seem  to  sustain  the  defendant's 
contention,  and  it  is  significant  as  tending  to  the  same 
conclusion,  that  the  causes  of  action  arising  upon  contract 
mentioned  in  section  648,  which  are  specially  enumerated 

in  the  section,  are  all  of  them  causes  of  action  at  law. 
['^]       The  conclusion,  therefore,  is  that  the  Code  provis:- 

ions  were  not  intended  to  create  any  innovation  upon 
the  generally  prevailing  and  original  system  of  the  remedy 
by  attachment  under  which  the  operation  of  the  process 
is  confined  to  legal  debts  as  contradistinguished  from 
equitable  demands.  This  conclusion,  however,  does  not 
help  the  defendant,  unless  it  can  be  maintained  that  the 
defendant's  remedy  upon  the  cause  of  action  to  secure 
the  sum  payable  to  him  is  exclusively  in  equity. 

The  association  undertook  to  pay  him  a  sum  of  money 
by  making  an  assessment  upon  its  members  and  paying 
what  should  be  realized  thereon,  not  exceeding  $5,000,  to 
the  beneficiaries  named  in  the  contract.     Upon  refusal  to 

make  the  assessment,  it  would  be  liable  at  law  for 
["]    such   sum   as  might  have   been  collected  if  it  had 

fulfilled  its  undertaking.    It  would  not  bo  permitted 
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to  allege  that  nothing  was  due  the  plaintiff  because   of  its 

own  default  in  not  doing  what  it  had  agreed  to  do. 
["]  Any  condition  in  the  contract  by  which  it  is  at- 
tempted to  deprive  the  beneficiaries  of  the  judgment 
of  a  court  of  competent  jurisdiction  as  to  the  extent  of  the 
legal  obligation  of  the  association  could  not  stand  in  the 
way  of  a  recoveiy.  Such  a  condition  aflfects  the  right  to 
a  judicial  trial,  and  is  void  as  against  public  policy 
(Insurance  Company  v. Morse, 20  Wall.  [U.S.] 445 ;  Nute  v. 
Hamilton  Mutual  Ins.  Co.,  6  Gray  [Ma.<-s.]  174, 181 ;  Tobey 
V.  County  of  Bristol,  3  Storij  [U.S.]  800).  On  the  other 
hand,  if  the  association  should  collect  the  sum  payable 
from  the  members,  or  any  part  of  it,  the  money 
["]  would  belong  to  the  beneficiaries,  and  they  could 
maintain  an  action  at  law  to  recover  it.  Doubtless 
they  could  resort  to  equity,  and  seek  a  mandatory  injunc- 
tion to  compel  the  association  to  make  an  assessment 
upon  its  refusal  to  do  so  ;  but  although  they  might  elect 
to  pursue  this  course,  they  would  not  necessarily  have  to 
do  so. 

It  must,  therefore,  be  held  that  the  attachment  was 
properly  levied  upon  the  demand  of  the  defendant  against 
the  National  Benefit  Society,  and  consequently  the  de- 
fense of  want  of  jurisdiction  should  not  have  prevailed. 
A  new  trial  granted. 
Vol.  XIL— 19. 
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City  Couet  op  New  York,  General  Term,  March,  1887 ; 

AND  New  York  Court  of  Common  Pleas,  General 

Term,  June,  1887. 

§§  14,  2284 

Contempt — Power  of  court  to  punish  for — When  pvttlng  in  fictitious 
sureties  is  a  contempt. 

Where  the  president  of  a  corporation  became  a  surety  upon  an 
undertaking  on  an  appeal  taken  by  such  corporation,  and,  although 
insolvent,  justified  as  suoh  surety,  and  falsely  testified  on  his  justi- 
fication as  to  his  solvency, — Held,  that  he  might  be  punished  as 
for  a  civil  contempt.  [^,  ^ 

Instance  of  a  case  in  which  it  was  held  that  a  surety  on  an  under- 
taking on  appeal  falsely  justified  as  such.  ['^J 

A  surety  on  an  undertaking  on  appeal  who  is  insolvent  at  the  time 
ho  becomes  such,  although  not  technically  a  party  to  the  action, 
may  be  punished  as  for  a  civil  contempt  for  his  imposition  upon 
the  court.  [^,  ^,  8J 

Hull  V.  L'Eplatinier  (5  Dali/,  534) ;  [5,  8]  Eagan  v.  Lynch  (3  iV.  F. 
Civ.  Fro.  236),  [8J  followed.  Nathan  v.  Hope  (5  iV.  F.  Civ.  Fro.  401), 
followed  ;   pj  and  its  reversal  (100  AT.  F.  615),  distinguished.  [C,  «] 

Moflfatt  V.  Herman  (17  Abb.  N.  C.  107;  rev'g  8  N.  F.  Civ.  Fro. 
369),  explained  and  distinguished,  and  the  reason  of  the  decision 
therein  stated  to  be  that  the  court  cannot  punish  the  putting  in  of 
a  sham  answer  as  a  contempt,  and  that  the  facts  did  not  show  any 
contempt.  P] 

It  seems,  that  a  corporation  may  be  punished  for  contempt  by  a  fine 
and  that  the  officers  are  liable  for  a  contemjat  committed  under 
the  corporate  name,  which  but  for  them  the  corporation  could  not 
have  done,  p] 

Simon  v.  Aldine  Publishing  Co.  (11  N.  Y.  Civ.  Fro.  267),  reversed.  [4] 

{^Decided  by  general  term  of  New  York  city  court,  March,  1887,  and 
by  the  New  York  court  of  common  pleas,  June  6,  188/.) 

Appeal  by  plaintiff  from  an  order  of  the  special  term 
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denying  a  motion  made  by  the  plaintiff  to  punish  the 
respondent,  James  Sutton,  for  contempt  iu  falsely  justify- 
ing as  a  surety  on  an  undertaking  given  on  an  appeal 
in  this  action  to  the  New  York  court  of  common  pleas. 

Reported  below,  UN.  Y.  Civ.  Pro.  367. 

K  J.  Meyers,  for  plaintifi-appellant. 

Thomas  Darlington,  for  James  Sutton,  respondent. 

Hyatt,  J. — The  learned  judge  below  found  the  facts 
to  be  well  proven,  in  these  words  : 

"The  examination  taken  under  proceedings  supple- 
mentary to  execution  herein  before  a  referee,  in  which 
said  surety,  as  well  as  his  co-surety  and  other  witnesses 
testified,  and  the  additional  evidence  submitted,  satisfy 
me  that  some  of  the  statements  made  by  the  said 
surety  (who  was  also  the  president  of  the  defendant  cor- 
poration) upon  his  justification  as  such  surety,  were  not 
true  and  were  known  to  him  at  the  time  to  be  untrue ; 
and  that  he  was  then  insolvent  with  no  present  means  of 
meeting  the  obligation  into  which  he  had  entered  as 
surety,  and  with  no  intention  of  paying  the  same  ; "  and 
he  thus  concludes :  "  I  am  satisfied  that  the  sureties  on 
the  undertaking  referred  to  were  fictitious." 

After  a  careful  review  of  the  facts,  we  agree  with  the 
special  term  that  the  surety  on  the  undertaking  referred 
to  was  fictitious. 

The  court  held,  however,  as  a  matter  of  law,  that  it 
had  no  power  to  punish  the  guilty  party  for  contempt 
under  subdivision  2  of  section  14,  Cpde  of  Civil  Proced- 
ure,— providing  that  a  court  of  record  has  power  to  punish 
"  a  party  to  the  action  or  special  proceeding  for  putting 
in  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceedings  of  the  court ; "  that 
such  provision  did  not  cover  the  present  case,  in  that  tho 
person  sought  to  be  punished  was  not  a  party  to  the  action. 
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[']  Section  2284,  Code  of  Civil  Procedure  provides 

that  a  corporation  may  be  fined  for  contempt,  and  in 
Mayor  v.  New   York    <fe   Staten  Island    Ferry    Co.   (64 
N.  Y.  622)  it  was  held  that  a   corporation  may  be  pun- 
ished for  contempt. 
[']  Where  the  policy  of  the  law  is  directed  to  a  cor- 

poration it  cannot  be  evaded  by  its  officers  procuring 
that  to  be  done  in  its  name  for  whicli  a  natural  person 
would  be  punished ;  the  corporation  could  not  commit 
the  act  of  contempt  except  through  its  executive  officers. 
It  logically  follows,  therefore,  that  its  president  and 
secretary  must  necessarily  be  liable  for  an  act  done  by 
them  under  the  corporate  name,  which  but  for  them  the 
corporation  could  not  have  done  (Davis  v.  Mayer,  1  DiieVf 
451 ;  People  v.  Compton,  1  /(/.  512). 

The  learned  judge  held  that  because  "  the  corporation 
is  now  insolvent  and  has  practically  ceased  to  exist,  that 
remedy  would  be  fruitless."  This  is  no  answer,  however, 
why  the  president  should  not  be  punished  individually 
(Hoff  V.  Collector  of  Jasper  Co.,  20  Am.  Laiv  Beg.  N.  S. 
435). 

The  court  below  adopted  the  view  that  this  applica- 
tion could  only  be  sustained  under  subdivision  2  of  sec- 
tion 14,  Code  of  Civil  Procedure. 

This  was  an  error,  not  only  in  treating  the  surety  as  a 
party  to  the  action,  but  also  in  not  punishing  the  offend- 
ing surety  for  putting  in  a  fictitious  bail.  The  corpora- 
tion could  be  punished  for  the  act  under  subdivision  2  of 
section  14,  and  the  surety  punished  under  subdivision  8 
of  the  same  section. 

But  the  power  of  the  court  is  not  limited  to  the  cases 
specified  in  section  14  ;  it  has  been  so  expressly  decided 
by  the  court  of  appeals  in  reviewing  the  classification  of 
contempts,  civil  and  criminal,  and  the  punishment  there- 
fore as  provided  by  the  Code  of  Civil  Procedure  (People 
ex  rd.  Munsell  v.  Court  of  Oyer  and  Terminer,  101  N.  Y, 
245). 
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In  the  case  at  bar,  it  is  sought  to  punish  a  surety  for 
contempt  in  becoming  fictitious  bail  whereby  the  right  or 
remedy  of  the  plaintiff  has  been  defeated  or  impaired. 
Recent  adjudications  clearly  establish  the  right  of  courts 
of  record  to  punish  for  contempt,  and  that  the  conduct 
of  an  incompetent  and  worthless  surety  in  appearing 
[']  in  open  court  and  insisting  on  his  sufficiency  under 
oath,  is  a  fi*audulent  imposition  on  the  court  to  the 
prejudice  of  the  plaintiff,  and  presents  a  case  of  gross  con- 
tempt (Hull  V.  L'Eplatinier,  5  Dalij^  534  ;  Egan  v.  Lynch, 
3  N.  Y.  Civ.  Pro.  236 ;  Stephenson  v.  Hensoxi,  6  Id.  43,  50; 
Diamond  v.  Kneopfel,  3  N.  Y.  St.  Rep.  291). 

The  perjury  of  a  party  does  not  of  itself  consti- 
tute a  contempt ;  it  is  by  the  evidence  of  the  misoonduct 
of  the  party.  But  the  insolvency  or  fictitiousness  of  the 
surety  and  his  consequent  imposition  upon  the  court 
[']  is  the  actual  contempt  for  which  punishment  is 
imposed. 

Such  punishment  should  have  been  imposed  in  this 
case. 

The  order  denying  the  motion  should  be  reversed,  and 
the  motion  should  be  granted. 

McAdam,  Ch.  J. — [Concurring.] — I  concur  in  the  con- 
clusion arrived  at  by  Judge  Hyatt,  for  the  reason  that 
the  facts  have  been  found  against  the  surety  by  the 
court  below,  and  the  common  pleas  have  authorita- 
[']  tively  declared  that  the  power  to  punish  a  surety 
for  contempt  exists,  although  he  is  not  technically 
a  party  to  the  action.    (Hull  v.  L'Eplatinier,  5  DaJ.ij,  534). 

This  court  has  nothing  to  do  but  follow  the  instruction 
of  our  appellate  court  by  imposing  the  proper  fine,  which 
may  be  done  on  the  settlement  of  the  order  by  Judge 
Hyatt.  The  merits  have  been  disposed  of,  so  that  the 
rehearing  at  special  term  is  unnecessary. 
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It  is  true  that  Nathans  v.  Hope  (5  N.  Y.  Civ.  Pro. 
[*]  401),  in  which  the  fraudulent  surety  was  fined  as  for 
contempt,  was  reversed  by  the  court  of  appeals  (100 
iV".  Y.  6x5),  but  not  on  the  question  of  power,  but  on  the 
insufficiency  of  the  proofs.  The  circumstances  of  it  leave 
the  implication  that  if  the  proof  had  been  sufficient  the 
order  made  would  have  been  affirmed. 
Judge  Hyatt  will  settle  the  order. 

From  the  order  entered  on  this  determination  the 
surety,  James  Sutton,  appealed  to  the  general  term  of  the 
New  York  court  of  common  pleas. 

Thomas  Darlington,  for  James  Sutton,  appellant. 

E.  J.  Meyers,  for  plaintiff-respondent. 

Pee  CuiiLyvr. — [Laeeemoke,  Ch.  J.,  and  Allen,  Book- 
STAVER,  and  J.  F.  Daly,  JJ.] — The  contempt  charged 
against  the  appellant  was  that  he  caused  and  procured  a 
fictitious  surety  to  be  put  in  in  this  action,  to  wit :  "  in 
that  the  said  James  Sutton  executed  on  the  23d  day  of 
December,  1885,  and  filed  and  approved  on  the  7th  day  of 
January,  1888,  an  undertaking  on  appeal  from  the  judg- 
ment rendered  in  this  action  and  became  a  surety  thereon, 
aud  thereafter  justified  thereon  as  a  good  and  sufficient 
suret}',  being  at  the  time  wholly  insufficient  and  irrespon- 
sible to  answer  the  obligation  of  such  undertaking,  and 
false  and  untrue  in  the  statements  and  allegations  of  his 
estate  and  property  by  him  possessed  and  owned  at  such 
time." 

The  court  below  found  the  offense  to  be  proven,  the 
learned  judge  at  special  term  using  the  following  lan- 
guage in  his  opinion  :  "  The  examination  taken  under  pro- 
ceedings supplementary  to  execution  herein,  before  a 
referoG,  in  which  said  surety  as  well  as  his  co-surety  and 
otaer  witnesses  testified,  and  the  additional  affidavits  sub- 
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mittetl,  satisfy  me  that  some  of  the  statements  made  by 
said  surety  (who  was  also  the  president  of  the  defendant 
corporation)  upon  his  justification  as  such  surety,  were 
not  true,  and  were  known  to  him  at  the  time  to  be  untruo, 
and  that  he  was  then  insolvent  with  no  present  means  of 
meeting  the  obligation  unto  which  he  had  entered  as  a 
surety,  and  with  no  intention  of  paying  the  same." 

The  general  term  below  say  in  their  decision :     "  After 

a  careful  review  of  the  facts,  we  agree  with  the  special 

term  that  the  said  surety  on  the  undertaking  referred  to, 

was  ficitious."     We  concur  in  the  finding  of  the  court 

['J    below  sustaining  the  charge. 

On  his  justification,  January  7,  1886,  Sutton 
testified  that  he  owned  presses  and  printing  material  at 
40  Vesey  Street  worth  S  10.000  free  and  clear  of  any 
incumbrance ;  that  he  had  no  outstanding  indebtedness 
further  than  three  or  four  hundred  dollars  ;  that  he  was 
worth  $5,000  over  and  above  all  debts  and  liabilities 
which  he  owed  or  had  incurred  and  exclusive  of  property 
exempt  by  law  from  levy  and  sale  under  execution.  He 
also  testified  upon  cross-examination  that  he  owned  one- 
quarter  interest  in  his  father's  estate,  worth  from  $700  to 
$1,000 ;  household  furniture  worth  about  $500  ;  six  or 
seven  hundred  shares  of  the  stock  of  the  Aldine  Publish- 
ing Company,  to  which  he  could  assign  no  value,  and 
a  yacht,  the  value  of  which  he  could  not  give. 

Notwithstanding  the  fact  that  he  swore  upon  the 
justification  that  his  total  indebtedness  did  not  exceed 
three  or  four  hundred  dollars,  it  appeared  upon  his 
examination  before  the  referee  in'  supplemental  pro- 
ceedings, that  he  was  indebted  to  his  wife  aj  that  time 
upon  a  note  made  to  her  in  1883  for  $20,000  and  to  his 
sister  in  the  sum  of  $1,500  upon  a  note.  According  to 
his  testimony,  all  the  property  he  owned  in  December, 
1885,  was  the  property  he  purchased  from  his  w^ifo  for 
which  he  gave  her  the  note  of  $20,030,  one-quarter 
iuterest  in  his  father's  estate,  worth  from  $700  to  $1,000, 
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household  furniture  worth  about  $500,  stock  of  the  Aldine 
Publishing  Company,  and  a  yacht. 

Now  Esther  Sutton,  his  sister,  swears  positively  that 
his  interest  in  his  father's  estate  was  sold  to  her  before 
Christmas  of  1885  for  $1,500  in  cash.  As  to  the  $500 
worth  of  household  furniture,  he  swears  in  his  examin- 
ation that  he  claimed  an  interest  in  household  furniture 
in  January,  1886,  to  about  the  extent  of  $500.  If  he  were 
the  absolute  owner  of  household  furniture  to  the  amount 
of  $500,  as  he  was  householder,  a  part  of  it  would  be 
exemj)t  from  levy  and  sale  under  execution ;  but  his  ex- 
amination shows  that  Mrs.  Sutton  also  claimed  the  furni- 
ture, or  a  part  of  it. 

The  Aldine  Publishing  Company's  stock  does  not 
appear  to  have  any  value,  and  was  held  under  an  option 
under  which  it  was  afterwards  surrendered.  The  yacht 
which  he  claimed  to  own  was,  according  to  the  testimony 
of  Charles  Sutton,  built  by  Mr.  Plant  for  Mrs.  Sutton, 
pursuant  to  a  contract  with  her,  and  paid  for  by  her  ;  and 
Charles  Sutton  testifies  that  the  yacht  belongs  to  his 
mother,  and  he  never  knew  of  his  father  having  any  in- 
terest or  ownership  in  it,  and  James  Sutton  swears  that 
Mrs.  Sutton  claimed  that  she  had  given  it  to  the  son 
Charles. 

If  Sutton  was  indebted  to  his  wife  at  the  date  of  the 
justification  in  the  sum  of  $20,000  upon  his  note  there 
could  be  no  question  as  to  his  insolvency.  The  appellant 
sought  to  dispose  of  the  liability  upon  this  note  in  two 
ways :  First.  His  wife,  in  an  affidavit  submitted  by  her, 
says  that  in  January,  1885,  she  bargained  and  agreed  with 
said  James  Sutton  for  a  valuable  consideration  to  release 
and  discharge  said  Sutton  from  all  personal  liability  on 
account  of  said  note  or  the  debt  which  it  represented ; 
that  she  executed  and  delivered  to  said  Sutton  a  writing 
to  that  effect,  and  removed  the  words  "  value  received  " 
from  said  note  for  the  purpose  of  destroying  its  negoti- 
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ability.  The  writing  spoken  of  has  not  been  produced 
aud  no  reason  given  why  it  is  not  produced. 

We  are  compelled  to  say,  as  the  proof  stands  we  do 
not  think  this  claim  is  consistent  with  reasonable  prob- 
ability ;  and  whatever  maybe  the  condition  of  things  now, 
or  whatever  it  may  have  been  at  the  examination  before 
the  referee,  we  believe  that  Mr.  Sutton,  at  the  time  of  the 
justification,  was  indebted  to  his  wife  upon  this  note,  if 
not  in  full  amount  of  it,  at  least  in  a  large  sum. 

Second.  Mr.  Sut'on  in  his  examination  has  re- 
peatedly admitted  an  indebtedness  to  his  wife  upon  this 
note,  and  acknowledges  that  he  owes  her  now  on  account 
of  it  five  or  six  thousand  dollars  :  but  he  claims  that  he 
had  reduced  the  note  in  December,  1885,  by  selling  to  his 
wife  for  §10,000  part  of  the  property  which  had  been  sold 
by  her  to  him  for  $20,000,  which  $10,000  was  credited  on 
the  $20,000  note.  What  property  was  sold  to  her  does 
not  appear,  nor  is  the  bill  of  sale  which  he  gave  to  her 
produced.  But  he  has  sworn  in  his  examination  that  the 
value  of  all  the  property  which  he  bought  from  her  and 
for  which  he  gave  her  the  $20,000  was  $10,000.  Con- 
ceding this  sale  was  made,  there  still  remained  due  upon 
the  note  the  sum  of  $10,000  ;  aud  if  it  be  true  that  Mrs. 
Sutton  was  indebted  to  him  at  the  time  of  the  justification 
in  the  sum  of  $2,769.43,  as  he  claims,  there  still  would  be 
due  upon  this  note  at  the  time  of  the  justification,  the 
sum  of  $7,230.57,  for  this  $20,000  bill  of  sale  was  made 
after  the  justification.  This,  together  with  the  indebted- 
ness to  his  sister,  is  more  than  the  value  of  the  property 
he  claimed  to  be  owner  of  at  No.  40  Vesey  street  as  shown 
by  the  prices  received  for  it  when  he  turned  it  over, 
within  two  months  after  the  justification,  in  payment  of 
notes  of  the  Aldine  Publishing  Company  upon  which  he 
was  indorser. 

We  consider  the  case  against  Mr.  Sutton  made  out, 
that  he  became  surety  knowing  that  he  was  insolvent  aud 
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with   no   expectation   of    paying  tlie    liability  thus  in- 
curred. 

This  court  has  decided  that  the  power  to  punish  a 
P]  surety  for  contempt  exists,  although  he  is  not  a  party 
to  the  action  (Hull  v.  L'Eplatinier,  5  Daly,  5345 
Nathans  v.  Hope,  5  N.  Y.  Civ.  Pro.  401).  The  superior 
court  has  also  so  decided  (Eagan  v.  Lynch,  3  N.  Y.  Ctv.  Pro. 
236). 

The  case  of  Nathans  v.  Hope  went  to  the  court  of 
appeals,  and  was  reversed  there,  not  upon  tho  question  of 
power,  but  on  the  insufficiency  of  the  proofs.* 

The  learned  judge  at  the  special  term  in  his  opinion 
has  stated  that  it  seemed  to  him  that  the  principles  laid 
down  in  Hull  v.  L'Eplatinier  (supra,)  had  been  overruled  by 
Moffatt  V.  Herman  (17  Abb.  N.  C.  107).t  The  case  re- 
ferred to  in  no  way  affected  or  changed  the  doctrine 
[*]  of  Hull  V.  L'Eplatinier.  On  the  argument  of  the 
appeal  in  Moffatt  v.  Herman  we  reversed  the  order 
appealed  from  for  reasons  that  seemed  to  us  so  palpable 
that  we  thought  a  detailed  statement  of  them  in  writing 
was  unnecessary.  The  city  court  attempted  to  punish 
Herman  for  disposing  of  his  property  after  Moffatt  had 
impleaded  him  in  an  action  in  that  court.  It  is  true  that 
the  city  court  supposed  that  they  were  punishing  Her- 
man for  contempt  in  putting  in  a  sham  answer ;  but 
what  was  actually  done  was  to  convict  Herman  of  dis- 
posing of  his  property  pendente  lite  and  then  to  impose 
upon  him  a  fine  equal  to  the  amount  of  Moffatt's  judg- 
ment. Assuming — which  we  cannot  concede — that  the 
filing  of  a  sham  answer  is  a  contemj)t  of  court,  and  that 
the  court  could  lawfully  compel  a  defendant  to  compen- 
sate his  adversary  for  the  loss  which  he  had  suffered 
through  the  misconduct  comj)lained  of,  the  question 
arises  :    What  is  the  loss  that  the  interposing  of  a  sham 

*  100  N.  Y.  615. 

fReversing,  without  opinion,  S.  C,  8  iV.  Y,  Civ.  Pro,  369. 
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answer  occasions  ?  The  answer  is  obvious.  If  the  plaint- 
iff be  delayed,  he  loses  the  interest  upon  his  demand  for 
the  period  of  the  delay.  If  by  his  sham  answer  Herman 
kept  Moffatt  out  of  his  money,  or  out  of  the  judgment  to 
which  the  latter  was  entitled,  from  the  2d  to  the  '20th 
day  of  March,  the  law  could  and  would  give  no  other 
redress  than  to  impose  the  lawful  interest  for  that  time. 
But  it  was  alleged  that  Herman  had  done  something 
more  than  delay  Moffatt ;  he  had  taken  advantage  of 
that  delay  to  place  his  property  beyond  the  reach  of  an 
execution  :  and  this  was  the  act  that  the  city  court  under- 
took to  punish  as  a  contempt  of  court. 

Now  when  and  where  before  did  anybody  ever  hear 
that  where  a  plaintiff  brought  an  ordinary  action  on  a 
promissory  note,  the  defendant  committed  a  contempt  of 
court  by  parting  with  his  property  whilst  the  litigation 
was  pending  ?  Herman's  disposal  of  his  property  was 
an  act  distinct  from  and  independent  of  the  filing  of  his 
answer.  If  it  be  a  contempt  to  file  a  sham  answer,  the 
offense  is  complete  when  the  answer  is  interposed.  If, 
after  the  commission  of  that  off'ense,  Herman  went  on  to 
do  another  improper  act,  the  city  court  assumed  that  the 
latter  act  must  be  a  part  of  the  offense,  that  is  to  be 
punished  as  a  contempt.  Suppose  that  after  gaining 
time  by  filling  a  sham  answer  Herman  had  succeeded 
iu  stealing  the  note  in  suit,  or  that  he  had  fraudulently 
disabled  a  witness  for  the  plaintiff  from  attending  or 
from  testifying,  would  any  one  contend  that  such  conduct 
could  be  punished  as  part  of  the  offense  of  interposing  a 
aham  answer  ?  But  Herman  had,  as  it  appears,  sold 
his  property  before  he  filed  his  answer.  The  answer  was 
interposed  on  the  2nd  day  of  March,  and  on  the  previous 
day,  the  1st  of  March,  he  had  conveyed  his  property  to 
the  Hirsch  &  Herman  Brewing  Co.  :  he  received  in  pay- 
ment stock  of  the  company  of  the  par  value  of  $100,000, 
and  a  large  part  of  that  stock  he  used  in  securing  his 
creditors.     The  residue  he  gave  as  collateral  security  to 
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his  wife  for  an  alleged  debt  of  hers,  the  honesty  of  which 
the  city  court  doubted.  Exactly  why  the  court  enter- 
tained suspicions  as  to  the  bona  Jides  of  the  wife's  claim 
does  not  appear,  but  her  rights  could  not  be  summarily 
disposed  of  on  a  motion  to  punish  her  husband  for  con- 
tempt. If  her  claim  were  honest,  the  singular  spectacle 
would  be  presented  of  sending  Herman  to  jail  for  con- 
tempt, because  he  exercised  the  undoubted  lawful  right 
of  applying  his  property  to  the  securing  of  his  creditors, 
when  no  injunction  or  receivership  or  order  deprived  him 
of  the  control  of  his  affairs.  And  for  this  extraordinary 
order  the  court  had  no  other  authority  than  the  observa- 
tion of  an  English  judge  that  perjury,  when  committed  in 
the  presence  of  a  court,  is  a  grave  contempt. 

It  was  alvv^ays  the  rule  that  pleadings  should  be  true 
{Cldtty  on  PI.  margin  p.  541).  But  no  one  ever  heard  of 
treating  the  interposing  of  a  sham  answer  as  a  contempt. 
Subdivision  8  of  section  14  of  the  Coda  did  not  therefore 
apply  to  the  case ;  nor  did  subdivision  2  of  that  section 
apply ;  for  that  subdivision  merely  relates  to  "  putting 
in  fictitious  bail  or  to  any  deceit  or  abuse  of  a  mandate 
or  proceeding  of  a  court."  The  word  "  proceediEg  "  here 
means  something  issuing  from  the  court  itself.  There 
was  no  ground  upon  which  the  order  adjudging  Herman 
guilty  of  contempt  could  be  supported. 

The  order  of  the  general  term  should  be  affirmed,  with 
costs. 
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SULLIVAN,  AS  AcMiyisTRATRix,  &c  .  Uespoxdent,  v.  THE 
TIOGA  R.   R.   CO.,  Appellant. 

Supreme  Court,  Fourtu  Department,  General  Term, 
April,  1887. 

§§  1317,  1902  et  seq.,  2591. 

Letters  of  (ulministrcdion — Effect  6/ faibire  to  give  bond — Verdict,  irhen 
not  set  aside  as  (igainal  the  iceight  of  evidence — Negligence 
'    —  W'lO  are  fellow-servants — Evidence  of  custom. 

Letters  of  admiuistTation  issued  by  a  surrogate  having  jurisdiction 
to  grant  them  are  not  rendered  void  ah  initio,  because  of  bis  fail- 
ure to  require  and  the  administrator's  omission  to  give  a  bond,  \y\ 
and  they  cannot  be  questioned  until  reversed  on  appeal  or  revoked 
by  a  proceeding  brought  for  that  purpose.  [2]  The  administrator 
is  authorized  to  maintain  an  action  for  causing  the  death  of  his 
decedent,  and  in  it  the  letters  cannot  be  questioned.  [-] 

A  verdict  will  not  be  set  aside  on  apjieal  as  against  the  weight  of 
e\'idence,  where  the  questions  of  fact  have  been  fairly  submitted 
to  the  jury,  and  tlie  trial  judge  has  denied  a  motion  for  a  new  trial 
made  ujjon  a  case.  [*'J 

Instance  of  an  action  to  recover  damages  for  causing  death  in  which 
the  question  of  negligence  and  of  contributory  negligence  was 
jjroperly  submitted  to  the  jury  for  its  determination.  [^,  ^] 

Where,  in  an  action  for  damages  for  causing  death  by  negligence,  the 
defendant  claimed  that  death  would  not  have  resulted  if  the 
plaintiflTs  leg  had  been  ami^utated,  the  question  whether  death  was 
caused  by  the  injury  or  the  refusal  to  submit  to  amjjutation  is 
properly  left  to  the  jury.  ["J 

Presumiitively,  the  servants  of  two  independent  masters  are  not  co- 
servants.  [~J 

One  employed  by  a  railroad  corporation  to  perform  duties  in  a  yard 
belonging  to  it,  is  not  a  co-servant  of  the  employees  of  another 
railroad  corporation  which  used  said  yard,  and  whose  sers'ants 
when  therein  were  under  the  exclusive  control  of  the  officers  of 
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the  first  railroad  company,  who  directed  how  locomotives  should 
be  run,  at  what  speed,  what  precautions  should  be  used  and  sig- 
nals given.  [",  1^] 

The  authorities  on  the  question,  whether  the  servants  of  one  rail- 
road corporation  using  the  structure  of  another  railroad  corpora- 
tion are  co-servants,  reviewed.  P-i*^] 

In  an  action  brought  by  an  administrator  to  recover  damages  for 
causing,  through  negligence,  the  death  of  his  intestate,  who  was 
employed  in  the  yard  of  a  railroad  company,  evidence  to  show 
that  it  was  the  custom  for  the  bells  of  locomotives  to  be  continu- 
ously rung  while  apjjroaching  an  ash-jiit  therein,  and  that  by  rule 
of  the  yard  it  was  required  that  bells  of  the  locomotives  moving 
in  the  yard  should  be  rung,  is  competent,  psj  Presumptively, 
the  plaintiff's  intestate  knew  of  the  rule  and  its  customary  observ- 
ation, and  he  had  a  right  to  rely  upon  the  continuance  of  its 
observation.  [i8] 

{Decided  April,  1887.) 

Appeal  by  defendant  from  a  judgment  entered  upon  a 
verdict  rendered  at  circuit,  and  from  an  order  made  by 
the  trial  judge  at  special  term  denying  a  motion  for  a 
new  trial  upon  a  case. 

The  opinion  states  the  facts. 

David  C.  Bobinson,  for  defendant-appellant. 

Taylor  &  Bacon^  for  plaintiff-respondent. 

FoLLETT,  J. — In  the  yard  of  the  Erie  Railroad,  at  El- 

mira,  seventy  feet  south  of  the  turn-table,  there  is  an  ash- 
pit thirty  feet  long,  four  feet  wide  and  two  and  one  half 
feet  deep,  sunk  in  the  ground  between  the  rails  of  a  track 
leading  from  the  main  track  to  this  turn-table,  into  v/hich 
pit  ashes  are  dumped  from  locomotives.  For  a  year  be- 
fore December  5,  1883,  Michael  Sullivan  was  employed  by 
the  Erie  Railroad  to  shovel  ashes  from  this  pit  to  a  car 
standing  beside  the  pit,  for  removal.  Before  beginning  to 
shovel,  water  from  a  hydrant  was  turned  on  to  the  ashes 
to  cool   them,  and  enable  the  shoveler  to  handle  them 
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readily,  which,  on  the  occasion  in  question,  developed  so 
much  steam  that  it  was  difficult,  if  not  impossible,  for 
Sullivan  to  see  the  approaching  locomotive  for  any  con- 
siderable distance,  or  forth^  employees  on  the  locomotive 
to  soe  Sullivan  until  very  near  the  pit.  December  5, 1883, 
in  the  forenoon,  Sullivan,  while  leaving  the  pit,  was  run 
over  by  one  of  defendant's  locomotives  and  injured,  and 
twelve  days  thereafter  he  died. 

This  action  is  for  the  recovery  of  damages  under  sec- 
tions 1902  to  1905  of  the  Code  of  Civil  Procedure. 

It  is  alleged  in  the  complaint  that  the  engineer  in 
charge  of  the  locomotive  w^as  negligent  (1)  in  running 
the  locomotive  too  fast  as  it  approached  the  ash-pit ;  (2) 
in  not  warning  Sullivan  of  the  approach  of  tlie  locomotive, 
by  ringing  the  bell  or  by  sounding  the  w^histle. 

The  defenses  interposed  aro :  (1)  that  plaintiff  is 
not  the  legal  administratrix  of  decedent's  estate,  be- 
cause of  the  surrogate's  omission  to  require,  and  of  the 
omission  of  the  plaintiff  to  give  a  bond,  pursuant  to 
section  2367  of  the  Code  of  Civil  Procedure  ;  (2)  that  the 
defendant's  employees  in  charge  of  its  locomotive  were 
not  negligent ;  (3)  that  decedent  negligently  failed  to  dis- 
cover the  approach  of  the  locomotive,  and  thereby  con- 
tributed to  his  injury ;  (i)  that  decedent's  death  resulted 
from  his  r3fusal  io  permit  an  immediate  amputation  of 
hi  5  leg  ;  (5)  that  the  defendant's  employees,  in  control  of 

its  locomotive,  and  decedent  were  co-employees. 
['  1  The  surrogate  having  jurisdiction  to  grant  letters 

upon  decedent's  estate,  his  omission  to  require,  and 
the  plaintiff's  omission  to  give,  a  bond,  does  not  render 
the  letters  void  ab  initio  (Bloom  v.  Burdick,  1  Hill,  130 ; 
Liwreace  v.  Parsons,  27  How.  Pr.  26),  and  by  them  the 
plaintiff  is  authorized  to  maintain  this  action,  in 
['J  which  the  letters  cannot,  for  lack  of  a  bond,  ba  ques- 
tioned until  reversed  upon  appeal,  or  revoked  by  a 
proceeding  brought  for  that  purpose  {Code  Civ.  Pro. 
%  2591 ;  Carroll  v.  CarroU,  60  N.  Y.  121 ;   Sullivan  v.  Fos- 
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dick,  10  Han,  173 ;  Lawrence  v.  Parsons,  supra ;  1    Will. 

Ex.  6  [Am.  ed.],  book  6,  chap.  1,  p.  550). 
[']  "Were   the  employees  in  charge  of  the  locomotive 

negligent?  Some  of  the  witnesses  testified  that  the 
locomotive  approached  the  ash-pit  at  the  rate  of  six  to 
ten  miles  per  hour,  and  others  at  the  rate  of  four  to 
six  miles  per  hour.  A  civil  engineer  called  by  defendant 
testified  that  a  person  in  the  ash-pit  could  see  a  locomo- 
tive approaching  from  the  south  for  315  feet,  and  it  would 
seem  to  follow  that  persons  on  the  locomotive  could  see 
the  ash-pit  for  the  same  distance.  The  employees  in 
charge  of  the  locomotive  testified  that  they  saw  steam 
arising  from  the  pit.  It  appears  that  it  was  the  daily 
custom  for  these  employees  to  run  this  locomotive  over 
the  ash-pit  to  the  turn-table,  reverse  and  return  to  the 
main  track.  When  they  saw  the  steam  they  knew  that 
some  person  was  at  work  in  or  about  the  pit. 

The  acting  superintendent  of  the  Erie  railroad  testified 
that,  by  the  rules,  employees  on  locomotives  were  re- 
quired to  ring  their  bells  while  moving  in  the  yard. 
Several  witnesses  testified  that  it  was  the  custom  to  ring 
the  bells  upon  locomotives  when  approaching  this  ash- 
pit. Several  persons  employed  in  the  yard,  and  who 
were  near  to  the  scene  of  the  accident,  testified  that  they 
heard  no  bell  or  warning,  and  one,  that  he  was  looking  at 
the  locomotive,  and  that  the  bell  did  not  ring.  The  em- 
ployees  on  the   locomotive   testified   that   the  bell   was 

rung. 
[']  Under  the  evidence  and  circumstances  it  was  for  the 

jury,  and  not  for  the  court,  to  determine  whether  the 
employees  in  charge  of  the  locomotive  negligently  injured 
the  decedent.  And  so,  without  calling  special  attention 
to  the  circumstances  disclosed  by  the  evidence,  it  was  a 
question  of  fact  whether  decedent  negligently  failed  to 
discover  the  approaching  locomotive  in  time  to 
escape. 
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[°]  At  the  close  of  the  evidence  the  court  ruled  that  it 

was  for  the  jury  to  determine  whether  decedent  was 
negligent  in  refusing  to  permit  an  immediate  amputation 
of  his  leg,  and  whether  his  death  was  caused  by  the  in- 
jury or  by  his  refusal  to  permit  an  immediate  amputation. 
Subsequently  the  jury  were  instructed  in  accordance  with 

this  ruling. 
[•]  These  questions  being  questions  of  fact,  and  having 

been  fairly  submitted  to  the  jury,  this  court  can- 
not, under  its  well  settled  rules,  set  aside  the  verdict  as 
against  the  weight  of  evidence,  in  the  face  of  the  decision 
of  the  experienced  trial  judge,  who  refused  to  do  so  upon 
a  case. 

Were  the  defendant's  employees  in  charge  of  its  loco- 
motive, "and  decedent,  employed  by  the  Erie  railroad,  co- 
employees?  The  defendant  at  the  close  of  the  evidence, 
insisted  that  they  were,  and  moved  for  a  non-suit  upon 
this  and  other  grounds,  which  was  refused.  The  defend- 
ant requested  the  court  to  charge  that  if  the  jury  found 
that  decedent  and  the  employees  in  charge  of  the 
locomotive  were,  at  the  time  of  the  accident,  under  the 
control  of  the  superintendent  of  the  Erie  railroad,  they 
were  co-employees  and  the  plaintiff  could  not  recover. 
This  the  court  refused,  and  left  it  to  be  determined  by  the 
jury,  as  a  question  of  fact,  whether  they  were  co-employees, 

saying,  if  they  were,  the  plaintiff  could  not  recover. 
[■]  Presumptively,  the  servants  of  two  independent 

masters  are  not  co-servants.  The  exact  relations  exist- 
ing between  the  defendant  and  the  Erie  railroad  are 
not  disclosed  by  the  evidence.  It  does  appear,  by 
undisputed  evidence,  that  the  defendant's  line  terminated 
at  Elmira.  Also  that  the  Erie  railroad  owned  and  con- 
trolled the  yard,  and  that,  when  defendant's  locomotives 
were  in  it,  the  servants  employed  on  them  were  under  the 
exclusive  control  of  the  officers  of  the  Erie  railroad, 
who  directed  how  locomotives  should  be  run,  at  wHat 
speed,  what  precautions  should  be  used  and  signals  given. 

Vol.  Xn.— 20. 
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The  cases  cited  may  be  conveniently  divided  into  two 
classes :  First,  those  in  which  the  servants  of  a  railroad 
corporation  owning  the  structures  and  solely  controlling 
the  manner  of  moving  the  trains  of  both  corporations,  are 
negligently  injured  by  the  servant  of  a  railroad  corpora- 
tion having  the   right   to   use   the   structures,    under   a 

contract. 
[']  In  Warburton  i'.  Great  Western  Railway  Co.  (Z.  7?. 

2  Exch.  30  ;  S.  C,  4:  H.  &  C.  695),  the  plaintifi  was 
employed  by  the  L.  N.  "W.  Railway  Company  as  a  porter 
at  its  station.  The  defendant  used  this  station  under  a 
contract  with  the  L.  N.  W.  Railway  Company,  by  which 
the  latter  company  controlled  the  movement  of  defendant's 
trains  while  at  the  station.  The  plaintiff  was  injured  by 
the  negligence  of  one  of  defendant's  engineers.  It  was 
held  that  the  engineer  and  the  porter  were  co-employees, 

and  that  defendant  was  liable. 
[*]  In  Catawissa  Railroad  Co.  v.  Armstrong  (49  Pa. 

St.  186),  the  defendant  (plaintiff  in  error)  ran  its 
trains  for  some  miles  over  the  track  of  the  P.  &  E.  R.  R. 
Co.,  subject  to  the  rules  and  regulations  of  the  latter  cor- 
poration. Plaintiffs  intestate  was  a  brakeman,  emploj^ed 
by  the  P.  &  E.  R.  R.  Co.,  and  was  negligently  killed  by 
defendant's  conductor.  It  was  held  that  the  brakeman 
of  the  P.  &  E.  R.  R.  Co.  and  the  defendant's  conductor 
were  not  co-employees,  and  a  recovery  was  sustained. 
In  1868,  the  rule  in  Pennsylvania  was  changed  by  the 
legislature  (Mulherrin  v.  D.  L.  &  W.  R.  R.  Co.,  81  Pa.  St., 

366). 
['"]         In  Swainsun  v.  Northeastern  Railway  Co.  (L.  R.  3 

Exch.  Div.  341),  the  defendant's  station  and  that  of 
the  Great  Northern  Railway  Company  abutted  upon  each 
other,  each  corporation  owning  two  tracks  running  by 
the  stations.  Trains  entering  into  or  departing  from 
these  stations  were  governed  by  signals  and  points, 
worked  by  signalmen,  who  were  members  of  the  "joint 
station  staff."     The  members  of  this  staff  (including  the 


CIVIL  PEOCEDUEE  REPORTS.  307 

Sullivan  v.  Tioga  R.  R  Co. 

plaintifi's  intestate)  were  employed  and  paid  by  the 
Great  Western  Railway  Company,  and  wore  its  uniform, 
but  defendant  paid  to  the  Great  Western  Railway 
Company  one-half  of  the  wages  of  the  joint  station  staff. 
Plaintiff's  intestate,  a  signalman,  and  one  of  the  joint  staff, 
was  killed  by  the  negligence  of  an  engineer  of  one  of 
defendant's  trains.  It  was  held  that  the  signalman  and 
engineer  were  not  co-employees,  and  the  action  could 
not  be  defeated  on  that  ground 

The  second  class  embraces  cases  in  which  the  servants 
of  a  railroad  corporation,  which  uses  under  a  contract  the 
structures  of  another  railroad  corporation,  are  negligently 
injured  by  the  servants  of  the  corporation  owning  the 
structures  and  solely  controlling  the  manner  of  moving 

the  trains  of  both  corporations. 
["]         In  Smith  v.  New  York  &  Harlem  Railway  Co. 

(6  Duer,  2.5  ;  affd,  19  N.  Y.  127),  the  plaintiffs  intes- 
tate was  an  engineer  in  the  service  of  the  New  York  and 
New  Haven  Railroad  Company,  which  ran  its  trains  over 
some  miles  of  defendant's  track.  By  the  negligence  of 
defendant's  switchman,  plaintiffs  intestate  was  killed. 
The  defendant,  by  the  contract  between  the  corporations, 
was  bound  to  care  for  the  track,  and  the  switchman  was 
under  its  exclusive  control.  It  does  not  appear  whether 
the  New  York  and  New  Haven  Company  were,  while 
on  defendant's  track,  subject  to  its  control,  but  such  is  so 
generally  the  custom  that  it  may  be  safely  assumed  that 
they  were.  It  was  held  that  the  engineer  of  the  New 
York  and  New  Haven  Railroad  Company  and  the  defend- 
ant's switchman  were  not  co-employees,  and  a  recovery 

was  sustained. 
["]         In  Zeigler  v.  Danbury  &  Norwalk  R.  R.  Co.  (52 

Conn.  543),  defendant's  road  and  that  of  the  S.  cor- 
poration connected  and  formed  a  continuous  line.  A  train 
owned  and  operated  by  S.  ran  daily  over  defendant's  track, 
subject  to  the  control  of  defendant's  officers.  The  plaint- 
iff was  a  brakeman  on  this  train,  who  was  injured  by  the 
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negligence  of  defendant's  conductor  while  on  defendant's 
track.   It  was  held  that  defendant's  conductor  and  plaint- 
ifi  were   not   co-employees,    and   a  recovery    was    sus- 
tained. 
["]    ,      Sawyer  v.  Rutland  &  Burlington  R.  R.  Co.  (27  Ft. 

370),  is  not  distinguishable  from  Smith  v.  N.  T.  & 
Harlem  R.  R.  Co.,  either  in  facts  or  principles. 

Roach  V.  Fort  Orange  Paper  Co.  (18  N.  Y.  Week.  Big. 
124 ;  affirmed,  95  N.  Y.  660),  is  not  within  either  class  of 
cases,  because  neither  master  exercised  control  over  both 
servants  at  the  time-  of  the  injury.  In  that  case,  the 
injured  servant  was  employed  and  solely  controlled  by 
the  railroad  corporation,  and  the  negligent  servant  was 

employed  and  solely  controlled  by  the  defendant. 
["]    So  in  Svenson  v.  Atlantic  Mail  Steamship  Co.  (33  N. 

Y  Super.  [1  J.  &  S.}  "Ill ;  affirmed,  57  N.  Y.  108),  the 
sei'vants  were  employed  by  and  were  serving  different 
masters,  and  it  does  not  appear  that  either  master  exer- 
cised, or  had  the  right  to  exercise  at  any  time,  any  control 

over  both  servants, 
p-^}         In  Tose  V.  L.  and  Y.  Ry.  Co.  (2  K  &  N.  728),  the 

recovery  was  had  because  the  defendant  negligently 
established  defective  rules,  which  was  not  the  negligence 
of  a  servant,  but  of  the  principal. 

The  following  cases  (P.  W.  &  B.  R.  Co.  v.  State,  57 
[^«]    Md.  352 ;  Snow  v.  Housatonic  R.  R.  Co.,  8  AUen  {Mass.) 

441;  Graham  v.  N.  E.  Ry.  Co.,  18  Com.  Bench  N.  S.  {Emj. 
C.  P.]  22y),  arose  out  of  the  neglect  of  the  defendants  to 
provide  safe  structures — master's  duties — whereby  the 
servants  of  the  corporation  using  the  structures  were 
injured.  In  Cruty  v.  Erie  Ry.  Co.  (3  T.  &  C.  244),  one 
of  the  judges  expressed  views  not  in  accordance  with  the 
authorities  above  cited,  which  were  not  concurred  in  by 
the  court,  and  a  new  trial  was  granted  because  the  evi- 
dence did  not  show  that  defendant  was  negligent. 

Under  the  authorities,  the  plaintifi's  intestate  and  de- 
P"]    fendant's  employees  in  charge  of  the  locomotive  were 
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not  co-servants,  and  this  action  cannot  be  defeated  on 
that  ground.  The  text-writers  support  this  conclusion 
{Shearm.  &  Rexl  Neg.  §  101 ;  2  Thomp.  Neg.  1043  ;  Whart. 
iVe(/.  §231;  Pierce  B.  R.  370;  Woo(Ts  Ry.  Laiv,  1496; 
Wood's  M.  &  S.  C2d  ed.)  435 ;  2  Rarer  R.  R.  1205). 

It  was  not  error  to  permit  the  plaintiff  to  show 
["]  that  it  was  the  custom  of  the  station  yard  for  the  bells 
of  locomotives  to  be  continuously  rung  while  ap- 
proaching the  ash-pit  It  was  shown  that  the  corporation 
owning  the  yard,  by  a  rule  established,  required  that  the 
bells  of  locomotives  moving  in  the  yard  should  be  rung. 
Presumptively,  the  plaintifi's  intestate  knew  of  the  rule 
and  its  customary  observance,  and  he  had  a  right  to  rely 
upon  the  continuance  of  the  observance  of  the  rule.  This 
evidence  bore  directly  upon  the  question  of  whether 
decedent  negligently  contributed  to  his  own  injury.  It 
was  competent,  upon  this  issue,  to  permit  the  plaintiff  to 
show  that  the  locomotive,  on  this  occasion,  ran  toward 
the  ash-pit  at  a  greater  than  the  usual  rate  of  speed. 

The  judgment  and  the  order  are  affirmed,  with  costs. 

Haedin,  p.  J.,  and  Boardman,  J.,  concurred. 


LAKE  ET  AL.  V.  HASELTINE. 

Supreme  Court,  First  Department,  New  York  County, 
Chambers,  March,  1887. 

§§  582-585. 

Arrestn—When  mmieys  deposited  as  bail  may  he  returned  to  depositor. 
Where  a  defendant  wa8  arrested  under  an  order  of  arrest  and  held 
to  baU  in  the  sum  of  §10,000,  and  deposited  that  amount  in  cash 
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in  lieu  of  bail,  and  thereafter  the  action  was  tried  and  judgment 
rendered  against  him  for  the  sum  of  $10,000,  and  he  appealed 
therefrom  and  gave  an  undertaking  to  stay  execution,  and  also 
executed  an  undertaking  with  sufficient  sureties  as  bail  which  was 
duly  proved  ;  and  it  did  not  appear  that  the  order  of  arrest  could 
only  be  granted  by  the  court,  or  that  defendant  was  in  contempt, 
and  no  execution  had  been  issued  against  his  proiierty, — ILM,  that 
the  moneys  deposited  in  lieu  of  bail  by  the  defendant  should  be 
returned  to  him  ;  that  there  was  no  final  judgment  within  the 
meaning  of  Code  of  Civil  Procedure,  §  585, — providing  that  the 
deposit  shall  not  be  returned  after  final  judgment. 
{Decided  March  25,  1887.) 

Motion  by  defendat  tliat  the  money  heretofore  depos- 
ited by  him  in  lieu  of  bail,  be  returned  to  him. 

The  opinion  states  the  facts. 

George  Haseltine,  defendant  in  person,  for  motion. 

Stern  &  Myers,  for  plaintiffs,  opposed. 

Lawrence,  J. — In  this  case  an  order  of  arrest  -was 
granted  requiring  the  sheriff  of  New  York  to  arrest  the 
defendant  and  hold  him  to  bail  in  the  sum  of  $10,000. 
The  order  was  executed,  and  the  defendant,  instead  of 
giving  bail,  deposited  with  the  sheriff  the  sum  of  $10,000 
in  cash,  pursuant  to  section  582  of  the  Code  of  Civil  Pro- 
cedure, and  the  usual  certificates  as  to  such  deposit  were 
given  by  the  sheriff,  as  provided  by  section  583  of  the 
Code.  Issues  having  been  joined,  the  cause  was  tried  at 
circuit,  and  a  verdict  was  rendered  for  the  plaintiffs  in 
the  sum  of  $10,000,  upon  which  judgment  has  been 
entered.  A  stay  of  proceedings  for  thirty  days  after 
such  entry  having  been  granted  by  the  judge  before 
whom  the  cause  was  tried,  the  defendant  thereupon 
appealed  to  the  general  term  and  gave  the  security 
required  by   law,   and  subsequently  an  undertaking  was 
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executed  by  sufScient  sureties  as  bail  for  the  defendant, 
which  undertaking  has  been  duly  approved. 

It  is  now  contended  that,  under  the  provisions  of 
section  584  of  the  Code,  as  the  defendant  has  given  an 
undertaking  pursuant  to  the  order  of  arrest,  he  is  entitled 
to  an  order  directing  that  the  money  deposited  be  re- 
funded to  him  or  his  representative.  By  section  573  of 
the  Code  of  Civil  Procedure  it  is  provided  that  the  defend- 
ant at  any  time  before  he  is  in  contempt,  where  the  order 
can  be  granted  only  by  the  court,  or,  iu  any  other  case,  at 
any  time  before  execution  against  his  person  has  been 
issued,  must  be  discharged  from  arrest  either  upon  giving 
bail  or  upon  depositing  the  sum  specified  in  the  order  of 
arrest 

It  does  not  appear  in  this  case  that  the  order  of  arrest 
which  was  issued  could  only  be  granted  by  the  court,  nor 
does  it  appear  that  the  defendant  is  in  contempt,  and  no 
execution  against  his  person  has  been  issued.  Nor  do 
the  provisions  of  section  585  of  the  Code  aid  the  plaintiff. 
That  section  provides  that  if  money  deposited  is  not 
refunded  as  prescribed  in  the  last  section,  it  is,  in  a  case 
where  the  order  of  arrest  could  be  granted  only  by  the 
court,  subject  to  the  direction  of  the  court  as  justice 
requires  before  and  after  the  judgment.  The  section 
further  provides  that,  in  any  other  c.ise,  if  it  (/.  c,  money) 
remains  on  deposit  when  final  judgment  is  rendered  for 
the  plaintiff,  it  must  be  applied,  under  the  direction  of  the 
court,  in  satisfaction  of  the  judgment,  and  the  surplus,  if 
any,  must  be  refunded  to  the  defendant  or  his  rep- 
resentative. If  the  final  judgment  is  for  the  defendant, 
or  the  action  abates  or  is  discontinued,  the  sum  deposited 
remaining  unapplied  must  be  refunded  to  the  defendant 
or  his  representative.  In  this  case  there  is  no  final  judg- 
ment within  the  meaning  of  section  585.  The  execution 
of  that  judgment  has  been  stayed,  and,  as  has  been  here- 
tofore stated,  under  section  583  the  defendant  had  a  right 
to  be   discharged  on   bail  at  any  time  before  execution 


312  CIVIL  PEOCEDUKE  EEPORTS. 

Woelfle  V.  Schmenger. 

against  his  person,  and  under  section  584  he  had  the 
right  to  substitute  an  undertaking  for  the  deposit  before 
the  expiration  of  the  right  to  be  discharged  on  bail.  No 
case,  therefore,  is  made  out  under  section  585  depriving 
the  defendant  of  his  rights  under  sections  573  and  584. 
It  seems  to  me,  therefore,  that  the  defendant  is  clearly- 
entitled,  having  given  an  undertaking  for  bail,  to  a  return 
of  the  cash  deposit  made  by  him  under  section  582.  An 
order  will  be  entered  that  the  money  heretofore  deposited 
by  the  defendant  be  returned  to  him. 


WOELFLE,  Appellant,  v.  SCHMENGER,  Respondent. 

City  Coukt  of  New  York,  General  Term,  July,  1887. 

§§  738  et  seq. 

Offer  of  judgment — Effect  of  amendment  of  pleadings  upon. 

Where,  after  the  making  of  an  offer  of  judgment,  the  plaintiff  amends 
his  complaint  by  omitting  some  of  the  cause  of  action  and  reduc- 
ing the  recovery  sought,  the  offer  ceases  to  be  binding  or  conclu- 
sive upon  either  party,  \},  ^J  and  becomes  for  all  purposes 
nugatory.  [*] 

The  power  to  amend  a  pleading  and  the  right  to  make  an  offer  of 
julgment  are  both  derived  from  the  same  source, — viz.,  the 
statute, — ^and  their  exercise  is  to  be  so  constructed  that  the  legiti- 
mate exercise  of  one  may  not  conflict  with  that  of  the  other.  [-] 

It  seeitis,  that  where  an  amendment  to  a  complaint  is  one  of  form  only, 
and  the  cause  of  action  and  the  recovery  sought  remain  the  same, 
an  offer  of  judgment  theretofore  made  in  the  action  would  be 
binding  upon  the  parties,  notwithstanding  such  amendment.  \^.\ 

Woelfle  V.  Schmenger  (12  iV.  F.  Civ.  Pro.  24),  reversed. 

{Decided  July,  1887.) 

Appeal  by  plaintiff  from  an  order  of  the  special  term       ; 
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granting  a  new  taxation  of  costs  by  the  clerk.      Reported 
below,  ant€t  p.  24. 

This  action  was  commenced  July  18,  1886,  and  the 
complaint  set  forth  three  causes  of  action  for  work,  labor 
and  services  performed.  On  July  26,  1883,  the  defendant 
answered,  setting  up  a  general  denial  ;  a  separate  defense 
or  a  counter-claim,  and  non-joinder  as  to  two  causes  of 
action,  of  persons  claimed  to  be  a  necessary  parties  defend- 
ant. On  the  same  day,  he  served  an  offer  to  allow  judg- 
ment to  be  taken  against  him  for  $130,  interest  and  costs* 
Thereafter,  the  plaintiff  served  an  amended  complaint, 
from  which  was  omitted  the  causes  of  action  as  to  which 
non-joinder  was  pleaded,  and  the  defendant  subsequently 
answered  setting  up  a  general  denial.  Thereafter  the 
plaintiff  obtained  a  verdict  for  S77,  and  the  clerk  taxed 
costs  in  his  favor,  whereupon  the  defendant  made  the 
motion  which  resulted  in  the  order  appealed  from. 

Adolph  L.  Sanger f  for  plaintiff-appellant. 

Tliomas  C.  Ennever,  for  defendant-respondent. 

Ehrlich,  J. — While  not  prepared  to  hold  that  the  ser- 
vice of  amended  pleadings,  pending  an  offer  of  judgment 

must  ipso /ado  and  in  all  cases  annul  the  offer  of 
[']     judgment,  yet,  in  the  case  at  bar  the  order  should  be 

reversed  and  the  clerk's  taxation  affirmed,  for  the 
reason  that  the  parties  cannot  be  fairly  presumed  to  have 
intended  or  understood  that  the  offer  of  judgment  upon 
certain  specified  claims  should  hold  good  and  apply  to 
others  widely  different,  set  forth  in  the .  amended  com- 
plaint. The  order  should  be  reversed,  with  the  usual 
costs     and     disbursements,     and    the     clerk's    taxation 

affirmed. 

[*]        McAdam,  Ch.  J. — [Concurring.]— The  right  to  serve 
an  offer  to  allow  judgment  is  derived  from  the  statute. 
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The  power  to  amend  a  pleading  is  derived  from  the  same 
source.  The  eiercise  of  the  two  powers  is  to  be  construed 
so  that  the  legitimate  exercise  of  one  may  not  conflict 
with  the  other.  In  other  words,  that  the  different  rights 
conferred  may  be  exercised  and  construed  according  to 
legal  principles  to  further  the  legitimate  intent  and  pur- 
pose of  the  parties. 
[']  If  the  amendment  made  by  the  plaintiff  had  been 

one  of  form  only  and  the  cause  of  action  and  recovery 
sought  had  remained  the  same,  the  offer  served  would 
have  continued  binding  upon  the  parties,  notwithstanding 
the  formal  amendment  (Kilts  v.  Seeber,  10  Hoiv.  Pr.  270). 
But  if,  as  in  this  case,  the  amendment  goes  to  the  extent 
of  dropping  two  entire  causes  of  action  and  reducing  the 
recovery  to  the  amount  claimed  in  the  remaining  count, 
it  is  clear  that  the  defendant  was  no  longer  holden  to  his 
offer,  and  as  he  was  discharged  from  it,  the  plaintiff's 
[^]  right  to  enforce  it  ceased.  The  offer,  for  legal  pur- 
poses, became  nugatory.  It  wag  intended  to  apply 
to  the  three  causes  of  action  to  which  it  was  addressed, 
and  not  to  the  single  cause  of  action  substituted  for  the 
three  (Tompkins  v.  Ives,  36  N.  Y.  75).  The  amend- 
ed complaint  superseded  the  original,  and  tlie  new 
issues  superseded  the  original  issues,  and  the  rule 
that  the  effect  of  an  offer  must  be  determined  by 
the  state  of  the  pleadings  at  the  time  it  was  made, 
becomes  significantly  applicable  (Tompkins  v.  Ives, 
30  Hoiv.  Pr.  13;  S.  C,  3  Ahh.  Pr.  N.  S.  267).  So 
interpreted,  there  is  no  doubt  or  uncertainty  as  to  its  pur- 
pose, intent  or  meaning.  It  was,  when  made,  an  offer  to 
allow  judgment  for  $130  on  three  existing  causes  of  action, 
its  purpose  was  never  changed  by  any  act  of  the  defend- 
ant. The  plaintiff  could  not,  and  did  not,  charge  its 
meaning  or  effect  by  withdrawing  two  of  tlie  causes  of 
action  to  which  it  was  addressed,  and  litigating  for  the 
one  that  remained.  The  mere  silence  of  the  defendant 
did  not  change  the  purpose  or  meaning  of  the  offer,  and 
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it  will  not  bear  the  interpretation  his  present  interest 
and  purpose  require  it  to  receive.  It  speaks  as  of  the 
time  when  interposed,  and  was  addressed  to  the  three 
counts  of  the  then  existing  complaint.  There  was  no 
oflfer  made  as  to  the  single  cause  of  action  finally  litigated, 
and  the  plaintiff  became  entitled  to  costs  on  his  recovery 
thereon  of  $77.  If  the  plaintiflf  had  accepted  the  oflfar 
when  made,  he  would  have  concluded  himself  on  the 
three  independent  causes  of  action,  two  of  which  have 
since  been  made  the  subject  of  an  independent  suit,  and 
if  these  two  causes  of  action  have  merit,  the  plaintiff  ^vill 
ultimately  have  recoveries  more  favorable  than  the  oflfer. 
However  the  new  action  terminates,  the  order  appealed 
from  must  be  reversed  on  the  rule  of  interpretation 
before  mentioned,  with  costs. 

Hyatt  J.,  concurred. 


JOHNSTON,  Respondent,  v.  DONVAN   and  Another, 
Appellants. 

CouBT  OF  Appeals,  June,  1887. 

§452. 

Foreclasttre — Parties  thereto — Bringing  in  grantee   under   unrecorded 

deed. 

In  an  action  to  foreclose  a  mortgage,  a  grantee  of  the  mortgaged 
premises,  who  Las  assumed  the  mortgage,  but  whose  deed  was 
not  recorded  at  the  time  of  the  commencement  of  the  action ,  should, 
uj^on  his  application,  be  made  a  party-defendant  to  the  suit  where 
the  application  is  made  before  the  time  for  answering  has  expired, 
and  no  laches  are  imputable  to  him. 

On  a  motion  to  make  one  having  an  interest  in  mortgaged  premises 
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a  party  to  an  action  to  foreclose  the  mortgage,  it  is  not  proper  to 
pass  ui)on  the  merits  of  any  defense  they  may  purpose  making. 

Johnston  v.  Donvan  (43  Hun,  635),  reversed. 

{Deeided  June  21,  1887.) 

Appeal  by  Silas  J.  Donvan  and  James  V.  Donvan, 
from  an  order  of  the  general  term  of  the  supreme  court 
in  the  first  department,  affirming  order  of  the  special  term 
denying  motions  of  the  appellants  to  be  made  parties- 
defendant  in  this  action. 

This  action  was  brought  to  foreclose  a  mortgage  on 
real  property,  executed  by  the  defendant,  Thomas  Don- 
van  and  wife,  and  held  by  the  plaintiff.  The  appellants, 
James  V.  Donvan  and  Silas  J.  Donvan,  claiming  that  the 
lands  had  originally  been  purchased  by  them  as  copart- 
ners, and  a  conveyance  taken  in  the  name  of  said  Thomas 
N.  Donvan  for  their  joint  benefit,  and  that  afterwards, 
before  the  commencement  of  this  action,  said  Thomas  F. 
Donvan  had  conveyed  the  premises  to  said  James  V. 
Donvan,  in  trust  for  himself  and  said  Silas  V.  Donvan, 
subject  to  the  mortgage  which  he  had  assumed,  asked  to 
be  made  parties-defendant.  The  motions  were  denied  at 
special  term,  and  on  appeal  the  orders  thereupon  entered 
.were  affirmed  by  the  general  term,  and  this  appeal  taken 
from  its  determination.  A  memorandum  of  the  decision 
of  the  general  term  may  be  foundin  43  Hun,  G3o,  but  such 
memorandum  does  not  contain  the  opinion  of  the  general 
term,  which  was  filed  March  2,  1887,  and  is  as  follows  : 

Per  Curiam. — We  see  no  reason  for  believing  that 
the  appellants  could  be  benefited  in  any  manner  what- 
ever by  being  made  parties  defendant  to  this  action. 
By  their  petition  they  disclose  no  ground  upon  which  the 
foreclosure  of  the  mortgage  can  be  resisted  or  defended. 
The  order  denying  their  motion  was  right,  and  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 
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George  C.  Hdfy  for  appellants. 
Hamilton  WaUis,  for  respondent 

Andrews,  J. — The  petition  of  Silas  J.  Donvan  and 
James  V.  Donvan  to  be  made  parties-defendants  was  de- 
nied on  the  merits.  We  think  it  should  have  been 
gi-anted.  Section  452  of  the  Code  of  Civil  Procedure 
declares  that  "  where  a  person  not  a  party  to  the  action 
has  an  interest  in  the  subject  thereof,  or  in  real  property, 
the  title  to  which  may  in  any  manner  be  affected  by  the 
judgment,  and  makes  application  to  the  court  to  be  made 
a  party,  it  must  direct  him  to  be  brought  in  by  the  proper 
amendment." 

The  action  was  for  the  foreclosure  of  a  mortgage  on 
real  property,  executed  by  Thomas  F.  Donvan,  one  of  the 
defendants  in  the  action,  to  whom  the  premises  were  con- 
veyed by  the  mortgagee,  March  31,  1880.  Prior  to  the 
commencement  of  the  action,  and  on  the  twentieth  day  of 
February,  1883,  Thomas  F.  Donvan  conveyed  the  mort- 
gaged premises  to  the  petitioner,  James  V.  Donvan,  by 
deed,  subject  to  the  mortgage,  and  containing  a  covenant 
of  assumption  by  the  grantee.  The  deed  to  James  V. 
Donvan  had  not  been  recorded  at  the  time  of  the  com- 
mencement of  the  action,  but  he  then  held,  and  still  holds, 
the  legal  title  to  the  mortgaged  premises. 

The  facts  presented  by  the  petition  made  a  case  as  to 
the  petitioner,  James  V-  Donvan,  which  was  directly 
within  section  452  of  the  Code.  He  had  an  interest  in 
the  subject  of  the  action,  and  his  title  to  the  land  would 
or  might  be  affected  by  the  judgment  which  the  plaintiff 
sought  therein.  The  application  was  made  before  the 
time  for  answering  had  expired,  and  no  laches  in  making 
the  application  are  imputable  to  the  petitioner.  It  is  no 
answer  ^o  the  application  that  the  plaintiff  was  not  in 
fault  in  bringing  the  action  against  the  person  having  the 
record  title,  or  that,  if  the  action  had  proceeded  to  judg- 
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ment,  the  petitioner  would  have  been  bound  thereby 
{Code  Civ.  Pro.  §  1671).  This  is  not  the  test  of  the  ri-ht 
of  the  real  party  in  interest  to  be  made  a  party  to  the  liti- 
gation upon  his  application  under  section  452.  He  is  not 
compelled  to  commit  his  defense  to  the  hands  of  a  stran- 
ger to  the  title,  and  the  real  owner  of  real  property  does 
not  forfeit  his  right  to  be  made  a  party  to  the  action,  and 
to  defend  his  title  in  that  character,  because  he  has  omit- 
ted to  record  his  deed,  provided  his  application  is  made 
in  due  time. 

It  appears  from  the  petition  that  the  original  convey- 
ance to  Thomas  E.  Donvan  was  taken  by  him  in  trust  for 
his  brothers,  James  V.  Donvan  and  Silas  J.  Donvan,  the 
petitioners,  and  that  the  subsequent  conveyance  by 
Thomas  F.  Donvan  to  James  Y.  Donvan  was  taken  by  the 
latter  in  trust  for  himself  and  his  brother  Silas,  and  that 
the' land  was  originally  purchased  by  them  as  i^^irtuers, 
and  the  title  taken  in  the  name  of  the  defendant,  Thomas, 
for  their  joint  benefit.  It  is  claimed  that  no  valid  trust 
was  shown  either  in  Thomas,  the  original  grantee,  or  in 
James  Y.,  and  also  that  the  petitioners. are  not  in  a  jiosi- 
tion  to  defend  against  the  mortgage.  These  are  ques- 
tions which  may  be  litigated  on  the  trial.  It  is  not 
proper,  on  a  motion  of  this  kind,  to  pass  upon  the  merits 
of  the  controversy. 

We  think  the  courts  below  erred  in  denying  the  mo- 
tion, and  the  orders  of  the  special  and  general  terms 
should,  therefore,  be  reversed,  and  an  order  entered 
granting  the  application  of  the  appellants^  with  costs. 


All  concurred. 
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SPOOR,   AS   Overseer  of  the  Poor  op  the  Town  op 
Jbffersojs,  Respondent,  v.  CORNELL,  Appellant. 

Supreme   Court,    Third    Department,   Ulster   County, 
Speclll  Term,  July,  1887. 

§  1897- 

Penalty — Defect  in  irulor»emeat  on  summo)is  in  action  for,  served  with- 
out complai/U — D  termination  in  actinnfor  penalty,  as  bar 
to  future  actions  for  jienalties. 

Where,  in  an  action  for  penalties  for  violation  of  the  excise  law,  the 
indorsement  upon  the  sumiDoas  scrvaJ  without  the  comiilaint,  re- 
quired by  Code  of  Civil  Procedure,  §  1897,  to  state  the  statute 
under  which  the  penalties  are  claimed,  is  defective,  and  judgment 
ia  entered  by  default,  f.om  which  an  appeal  was  taken, — Held,  that 
such  judgment  is  not  void  because  of  the  defect,  and  cannot  be 
treated  as  a  nullity;  but  the  justice  having  jurisdiction  of  the 
subject  matter  of  the  action  by  statute,  and  of  the  defendant,  by 
service  of  the  summons,  the  failure  to  make  a  proper  indorsement 
is  an  irregularity  for  which  the  judgment  will  be  reversed  on 
aopeal ;  but  until  so  reversed,  it  can  be  eiforced  as  a  valid  judg- 
meat. 

A  judgment  which  is  not  void,  but  voidable,  while  it  remains  unre- 
\er.sed,  is  conclusive  between  the  parties  to  the  record  upon  all 
mallei's  directly  adjudicated. 

Where,  in  an  action  by  an  overseer  of  the  poor  to  recover  penalties 
for  \-iolatiou  ot  the  excise  law,  it  appeared  that  the  plaintiff  had 
recovered  a  prior  judgment  on  the  same  cause  of  action, — Ifeld, 
that  such  former  judgment  was  a  bar  to  the  action  ;  notwithstand- 
ing it  was  voidable  for  irregularities  in  the  notice  sj^ecifying  the 
statute  under  which  the  action  was  brought  indorsed  upon  the 
summons. 

{D'X'ifled  July,  1887.) 

Appeal  by  defendant  from  a  judgment  of  a  justice's 
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court  in  favor  of  the   plaintiff  for   penalties   for   selling 
liquors  without  license. 

The  material  facts  appear  in  the  opinion. 

F.  Neivell  Gilbert,  for  defendant-appellant. 

Charles  E.  Nichols,  for  plaintiff-respondent. 

Parker,  J. — The  plaintiff,  in  May,  1886,  commenced  an 
action  against  the  defendant  to  recover  penalties  for 
violation  of  the  excise  law.  The  summt)ns  contained  upon 
the  back  thereof  an  indorsement  intended  to  be  incom- 
pliance with  the  requirements  of  section  1897  of  the  Code 
of  Civil  Procedure,  but  which  was  in  reality  defective. 
Defendant  did  not  appear,  and  judgmant  was  rendered 
against  him  for  one  penalty  and  costs.  From  that  judg- 
ment defendant  appealed.  While  the  appeal  was  pending 
and  undetermined,  the  plaintiff  commenced  this  action 
against  the  defendant.  The  defendant  in  his  answer  set 
up  the  former  adjudication  in  bar,  and  on  the  trial  intro- 
duced the  proceedings  had  and  judgment  rendered  in  the 
former  action.  The  complaint  in  this  action  states  the 
cause  of  action  as  that  set  up  in  the  complaint  in  the  for- 
mer action.  The  respondent's  counsel,  however,  insists 
that  the  judgment  in  the  former  action  was  void  because 
of  the  defect  in  the  notice,  and  should  be  treated  by  the 
court  as  a  nullity. 

I  am  unable  to  agree  with  the  counsel's  position  in 
that  respect.  The  justice  had  jurisdiction  of  the  subject 
matter  of  the  action  by  statutory  enactment ;  he  had 
jurisdiction  of  the  person  by  the  service  of  the  summons 
upon  the  defendant ;  and  the  failure  to  make  a  proper  in- 
dorsement was  an  irregularity  for  which  the  judgment 
would  be  reversed  on  appeal;  but  until  reversed  could  be 
enforced  as  a  valid  judgment.  Hitchman  v.  Baxter,  34 
Hun,  271 ;  Schoonmaker  v.  Brooks,  24  Hun^  553  ;  furnish 
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authority  for  a  reversal  of  the  jutlgment  when  the  notice 
is  defective  or  wanting,  but  it  is  not  held  in  these  cases,  or 
in  any  others  to  which  my  attention  has  been  called,  that 
absence  of  or  defect  in,  a  notice  renders  the  judgment 
wholly  void. 

The  judgment  was  not  void  but  voidable,  and  '*  so  long 
as  it  rem.iins  unreversed  is  conclusive  between  the  parties, 
to  the  record  upon  all  matters  directly  adjudicated  "  (Fel- 
lows V.  Heermans,  IJ  Abb.  N.  S.  1). 

The  justice  erred  in  holding  that  the  former  adjudica- 
tion was  not  a  bar  to  a  recovery  in  this  action. 

As  the  conclusion  arrived  at  requires  a  reversal  of 
tlie  judgment,  the  other  grounds  of  error  assigned  by  the 
appellant  need  not  be  discussed. 

Judgment  reversed,  with  costs. 


McCREA  V.  JACOBS. 

City  Court  of  New  York,  Speciajl  Term,  June,  1887. 

§§  315,  316. 

CUi/  court  o/  New  York — Jurisdiciiofn  of,  in  action  where  question  of 
title  to  real  property  involved. 

The  city  court  of  New  York  has  jurisdiction  to  determine  a  disputed 
question  of  title  to  real  property  where  that  issue  arises  in  an  or- 
dinary common-law  action  to  recover  back  a  deposit  made  on  a 
contract  for  the  purchase  of  realty,  which  was  subsequently 
rescinded  by  the  vendee  on  the  ground  that  the  title  of  the  vendor 
is  defective  ;  it  has  had  such  jurisdiction  since  1S75. 

The  jurisdiction  of  the  city  court  of  New  York  in  the  ordinary 
common -law  actions  is  neither  divested  nor  impaired  by  the  fact 
that  the  title  to  real  property  arisea  in  the  proceeding  or  is  pre- 
sented for  adjudication. 

The  legislation  couferi-ing  such  jurisdiction,  reviewed. 
Vol.  Xn.— 21. 
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Where  a  judicial  function  is  conferred  or  jwwor  given,  everything 
necessary  to  make  it  effectual  or  to  attain  the  end  is  implied,  and, 
when  jurisdiction  onco  lawfully  attaches,  the  power  to  make  it 
effectual  is  not  stinted  by  the  character  of  the  issue  presented  iu 
defense,  but  is  plenary  and  ample  for  all  judicial  requirements. 

{Decided  June  27,  1887.) 

Demurrer  to  a  complamt  on  the  ground  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  action. 
The  opinion  states  sufficient  facts. 

McAdam,  Ch.  J. — The  only  question  presented  by  the 
demurrer  is  whether  the  court  has  jurisdiction  to  try  a 
disputed  question  of  title  to  real  property,  where  such  an 
issue  arises  in  an  ordinary  common-law  action  to  recover 
back  a  deposit  made  on  a  contract  for  the  purchase  of 
realtj',  subsequently  rescinded  by  the  vendee  on  the 
ground  that  the  title  of  the  vendor  is  defective.  This  in- 
cidental branch  of  jurisdiction  has  been  vested  in  thi?j 
court  since  1875.  The  history  of  legislation  on  the  subject 
is  as  follows : 

In  1813  (2  Bev.  L.  p.  382,  §  106)  jurisdiction  to  try  title 
wag  restrained,  except  in  "  actions  of  trespass  upon  lands." 
The  inhibition  was  continued  by  the  old  Code  (^§§  65,  53, 
54).  In  18  <  5  the  restriction  was  removed  in  express 
terms  (1875,  chap.  479,  §  1),  and  has  never  been  reinstated. 
The  act  of  1875  (supra)  was  repealed  in  1877  (chap.  417, 
p.  475,  §  49),  because  the  revision  by  the  new  Code  ren- 
dered it  no  longer  necessary.  The  Legislature,  by  the 
new  Code,  re-enacted-  in  comprehensive  language  the 
provisions  of  former  laws  in  regard  to  jurisdiction  (§  315), 
and  at  the  same  time  re-enacted  the  only  limitations  upon 
the  jurisdiction  conferred,  and  in  the  enumeration  of  dis- 
abilities it  purposely  omitted  all  reference  to  restrictions 
upon  the  power  to  try  disputed  questions  of  title  (§  316). 
In  1880  the  Legislature  went  fui'ther.  It  expressly 
repealed  the  restraining  act  of  1813  (L.  1880,  p.  369,  §  5), 
and  in  re-enacting  section  54  of  the  old  Code  by  making 
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it  section  2863  of  the  new,  it  made  the  disability  to  try 
title  applicable  to  justices'  courts  only,  and  in  section 
3347,  carefully  enumerated  what  sections  of  the  new  Code 
were  to  apply  to  the  marine  (now  city)  court,  and  in  the 
enumeration  intentionally  omitted  all  reference  to  section 
2803,  which  is  in  no  manner  applicable  thereto.  So  that 
the  jurisdiction  of  the  city  court,  in  ordinary  common-law 
actions,  is  neither  divested  nor  impaired  by  the  fact  that 
the  title  to  real  property  arises  upon  the  pleadings  or  is 
presented  for  adjudication. 

It  is  a  settled  principle  of  law  that  where  a  judicial 
function  is  conferred  or  power  given,  "everything  neces- 
sary to  make  it  effectual  or  to  attain  the  end  is  implied  " 
(People  C.C  7  el  Ostrander  r.  Chapin,  7  JV.  Y.  Sf.  R>^p.  213), 
and  when  jurisdiction  once  lawfully  attaches  the  power  to 
make  it  effectual  is  not  stinted  by  the  character  of  the 
issue  presented  in  defense,  but  is  plenary  and  ample  for 
all  judicial  requirements.  It  follows  that  there  must  be 
judgment  for  the  plaintiff  on  the  demurrer,  with  costs. 


MAA.S  ET  AL.,  Respondents,  v.  ELLIS,   Appellant. 

City  Court  of  New  York,  General  Term,  August,  1887. 

§§  767,  999,  1300, 1346. 

Appeal — Wfiat  reviewed  cm.,  in  the  absence  of  order  denying  motion  for 
new  trial  on  the  miniUes  or  on  a  case — W/utt  is  such  an  order. 

An  appeal  from  a  jndgment  entered  npon  a  verdict  authorizes  a 
review  of  questions  of  law  only,  and  the  facts  cannot  be  reviewed 
nnless  the  appellant  has  moved  for  a  new  trial,  either  on  the 
minutes  or  on  a  case  at  special  term,  and  appeals  from  the  order 
entered  thereon.* 

♦See  Olmstead  r  Reed  (Supm.  Ct.  5th  Dept.  January,  1885), 
IN.  V.  Civ.  /'ro.  190. 
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Upon  an  appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury 
and  from  an  order  denying  a  motion  for  a  new  trial,  the  whole 
case  upon  the  law  as  well  as  on  the  facts  will  be  before  the 
general  term  for  review. 

Where  the  case  on  appeal  in  an  action  tried  before  a  jury  recited 
that  after  the  conclusion  of  the  trial  and  the  rendition  of  the  ver- 
dict, the  defendant  moved  for  a  new  trial  on  the  grounds 
mentioned  in  Code  of  Civil  Procedure,  §  999,  and  that  the  motion 
was  denied  and  his  counsel  excepted,  and  the  notice  of  apjioal  was, 
in  form,  from  the  judgment  and  the  order  denying  a  motion  for 
a  new  trial,  and  the  only  order  made  in  such  motion  was  the 
minutes  of  the  denial  of  the  motion  and  exception  thereto, — Ihld, 
that  there  was  no  order  denying  the  application  for  a  new  trial  ; 
that  the  order  must  be  in  writing,  and  could  not  be  aj^pealed 
from  until  after  its  entry  by  the  clerk  ;  that  the  objection  that  an 
order  had  not  been  made  and  entered  was  not  one  of  form,  but  of 
substance,  and  the  appeal  must  be  regarded  as  one  from  the 
judgments  only,  to  be  determined  solely  on  the  excejitions  taken 
on  the  trial. 

{Bedded  August,  1887.) 

Appeal  by  defendant  from  a  judgment  in  favor  of  tlie 
plaintiff. 

Sufl&cient  facts  appear  in  the  opinion. 

Adolph  L.  Gohn,  for  defendant-appellant. 

Smith  &  White,  for  plaintiffs-respondents. 

McAdam,  Ch.  J. — Whore  the  judgment  has  been  ren- 
dered upon  the  verdict  of  a  jury,  the  statute  authorizes 
an  appeal  from  the  judgment  upon  questions  of  law  only 
{Code  Civ.  Pro.  §  1346,  subd.  2),  and  the  defeated  party  is 
precluded  from  obtaining  a  review  upon  the  facts  unless 
he  has  laid  the  foundation  for  such  review  by  a  motion  for 
new  trial  (see  cases  collated,  in  Baylies  on  New  Trials,  45, 
46).  The  party  seeking  to  review  the  finding  of  a  jury 
must  move  on  the  minutes  for  a  new  trial,  pursuant  tc 
section  999  of  the  Code,  or  apply  to  the  court  at  special 
term  on  a  case  made,  pursuant  to  section  1002  of  that 
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act  Upon  an  appeal  from  the  judgment,  and  from 
the  order  denying  the  motion  for  a  new  trial,  the  whole 
case  upon  the  law  as  well  as  the  facts  will  be  before  the 
general  term  for  review. 

Tho  printed  case  shows  that  on  the  conclusion  of  the 
trial,  after  the  rendition  of  the  verdict,  the  defendant 
moved  for  a  new  trial  on  the  grounds  mentioned  in  sec- 
tion 939  of  the  Code.  The  case  then  recites  these  facts  : 
"  Motion  denied ;  defendant's  counsel  excepted."  The 
appeal  is  from  the  judgment  and  from  the  (so-called) 
order  denying  a  new  trial ;  but  the  difficulty  is  that  no 
order  denying  the  application  for  a  new  trial  was  ever 
made.  The  order  must  be  in  writing  {Code  Civ.  Pro. 
§  767),  and  no  appeal  can  be  taken  until  after  ihe  entry  of 
the  order  by  the  clerk  {Id.  §  1300;  Matter  of  N.  Y.  Cen- 
tral R.  R  Co.,  60  N.  Y.  115). 

The  objection  that  no  order  has  been  made  and  entered 
is  not  one  of  form  but  of  substance.  It  is  a  prerequisite 
that  goes  to  the  jurisdiction  or  power  of  the  court  to  re- 
view the  facts.  The .  motion  for  a  new  trial  is  no  part  of 
the  trial.  It  cannot  be  made  until  after  the  trial  has  been 
completed.  Such  being  the  law,  we  cannot  review  the 
facts  upon  this  appeal,  which  must  be  regarded  as  one 
fBom  the  judgment  only,  to  be  determined  solely  upon  the 
exceptions  taken  at  the  trial  (Third  Ave.  R.  R.  Co.  v.  Eb- 
ling,  100  N.  Y.  98). 

But  two  exceptions  were  taken  in  the  case  :  one  to  the 
exclusion  of  evidence,  and  the  other  to  the  refusal  of  the 
trial  judge  to  charge  a  specific  request  proposed  by  the 
defendant's  counsel.  As  both  are  without  merit,  they 
require  no  discussion.  The  case  was  fairly  tried,  no  mo- 
tion to  dismiss  was  made,  no  insufficiency  of  proof  pointed 
out,  and  no  exception  was  taken  to  the  manner  in  which 
the  issues  were  submitted  to  tho  jury.  The  jury  have 
disposed  of  all  there  is  to  this  case,  and  the  judgment 
entered  on  their  verdict  must  be  affirmed,  with  costs. 

Ehblich,  J.,  concurred. 
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GUTTA  PERCHA  &  RUBBER   MANUFACTURING 

COMPANY  V.  MAYOR,  ALDERMEN  AND 

INHABITANTS  OF  THE  CITY  OF 

HOUSTAN. 

SuPEEME  Court,  Fiest  Depaetment,  New  Yoek  County, 
Special  Teem,  August,  1887. 

§635. 

Attachment — Granting  of,  in  action  on  judrjment. 

A  judgment,  if  recovered  on  a  contract,  is  a  contract  within  the 
meaning  of  section  635,  subd.  1  of  the  Code  of  Civil  Procedure, — 
providing  for  the  granting  of  an  attachment  in  an  action  for 
"breach  of  a  contract,  express  or  implied,  other  than  a  contract  to 
marry. 

State  of  Louisiana  ex  rel.  Folsom  v.  Mayor  (109  U.  S.  285); 
Taylor  v.  Eoot  (4  Keyes,  SM),  followed. 

{Decided  August  11,  1887.) 

Motion  by  tlie  defendants  to  vacate  an  attachment 
issued  in  this  action  and  levied  on  moneys  of  the  defend- 
ant in  the  American  Exchange  National  Bank. 

The  action  is  brought  on  a  judgment  recovered  on  a 
cause  of  action  arising  on  contract. 

Michael  H.  Cardozo  {Billings  &  Cardozo,  attorneys), 
for  defendants  and  motion. 

Pelton,  &  Poucher,  for  plaintiff,  opposed. 

DoNOHUE,  J. — The  claim  made  by  the  defendant  is 
that  the  judgment  is  not  a  contract  within  the  meaning 
of  the  statute  in  recrar  J  to  the  issuinir  of  attachments. 
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Various  cases  have  been  cited  on  both  sides,  but  I  think 
the  subject  of  the  character  of  a  judgment  as  to  whether 
it  is  a  contract  within  the  meaning  of  the  law  is  more 
thoroughly  examined  and  disposed  of  in  the  case  of 
State  of  Louisiana  ex  rel.  Folsom  v.  Major,  &c.  of  New 
Orleans  (109  U.  S.  285). 

In  that  case,  the  question  was  up  indirectly  as  to 
whether  the  judgment,  the  subject  matter  of  the  action, 
was  a  contract  which  the  Legislature  of  the  State  might 
directly  or  indirectly  destroy  by  refusal  to  provide  a 
mode  of  its  jjayment.  In  that  case,  the  court  was  divided, 
the  majority  disposing  of  the  case  on  the  ground  that  the 
judgment  did  not  change  the  character  of  the  debt,  and 
that  if  it  was  originally  for  a  tort  or  for  a  matter  over 
which  the  Lsgislature  had  control,  the  more  fact  that  it 
had  been  put  in  judgment  did  not  change  the  power  or 
responsibility  of  the  city  for  the  debt. 

It  seems  to  me  this  would  be  a  sufdcient  answer  to 
the  defendant's  application.  It  was  substantially  there 
held  that  had  the  debt  been  one  originally  which  left  a 
vested  right  in  the  plaintiff,  the  judgment  would  have 
been  a  contract ;  but  the  dissenting  opinion  of  Mr.  Jus- 
tice Hatjan  fully  disposes  of  the  question  raised  in  this 
case,  in  which  opinion  I  think  the  court  in  that  case 
concurred  on  that  point  Judge  Haklan  says :  "  Are 
the  judgments  in  question  contracts  ?  This  question  is 
answered  by  the  court  of  appeals  of  New  York,  speaking 
by  Woodruff,  J.,  in  Tajdor  v.  Root  (4  Keycs,  34 1).  It  is 
there  said :  '  Contracts  are  of  three  kinds — simple  con- 
tracts, contracts  by  specialty,  and  contracts  of  record. 
A  judgment  is  a  contract  of  the  highest  nature  known  to 
the  law.  .  .  .  The  cause  or  consideration  of  the  judg- 
ment is  of  no  possible  importance.  That  is  merged  in  the 
judgment.  When  recovered,  the  judgment  stands  as  a  con- 
clusive declaration  that  the  plaintiff  therein  is  entitled  to 
the  sum  of  money  recovered.  No  matter  what  may  have 
been  the  original   cause  of  action,   the  judgment  forever 
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settles  tlie  plaintiffs  claim  and  the  defendant's  assent 
thereto.  This  assent  may  have  been  reluctant,  but  ia 
law  it  is  an  assent,  and  the  defendant  is  estopped  by  the 
judgment  to  dissent.  Forever  thereafter  any  claim  on  the 
judgment  is  setting  up  a  cause  of  action  on  contract.'  " 

He  further  cites  the  words  of  Judge  Bt^ckstone  in  his 
Commentaries  in  the  following  language  : 

"  When  any  specific  sum  is  adjudged  to  be  due  from 
the  defendant  to  the  plaintiff  on  an  action  or  suit  at  law, 
this  is  a  contract  of  the  highest  nature,  being  established 
by  the  sentence  of  a  court  of  judicature  "  (3  Blacks. 
Comm.  465). 

He  also  cites  Chitty  in  the  following  language  : 

"  Chitty  enumerates  the  judgments  among  contracts  or 
obligations  of  record,  and  observes  that  *  they  are  of 
superior  force,  because  they  have  been  promulgated  by, 
or  are  founded  upon,  the  authority  and  have  received  the 
sanction  of  a  court  of  record'  (Chitty  Contr.  3).  An 
action  in  form  ex  contractu  will  lie  on  a  judgment  of  a 
court  of  record,  because  the  law  implies  a  contract  to  pay 
it,  from  the  fact  of  there  being  a  legal  obligation  to  do  so, 
'  although,'  says  Chitty,  '  the  transaction  in  its  origin  was 
totally  unconnected  with  contract,  and  there  has  been  no 
promise  in  fact.'  " 

And  then  adds  :  "  It  seems  to  me  that  these  judgments 
are  contracts  within  any  reasonable  interpretation  of  the 
contract  clause  of  the  national  constitution." 

It  is  clearly  evident  to  me,  on  the  reasoning  of  the 
learned  judge,  that  if  the  subJ3ct  matter  was  a  contract 
the  judgment  itself  on  such  matter  was  a  contract. 

On  the  authority  of  this  case,  it  seems  in  me  the  cause 
of  action  in  this  case  is  a  contract  within  the  meaning  of 
the  statute,  and  the  motion  will  be  denied. 
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SHEARMAN,  by  Sheaeman  his  guardian  ad  litem, 
Respondent,  v.  POPE,  Appellant. 

CouBT  OF  Appeals,  July,  1887. 

§§  3268  et  seq. 

Security  for  costs — Stay  of  proceedings  in  orilei'  requiring,  does  not  pre- 
vent granting  of  order  allowing  pUtintiff  to  prosecute  as  poor  person. 

Where  the  eourt  granted  an  order  requiring  an  infant  plaintiff  to 
give  security  for  costs,  and  staying  all  proceedings  until  the  giving 
thereof,  and  thereafter,  without  vacating  the  stay,  made  au  order 
permitting  the  plaintiff  to  prosecute  the  action  aa  a  poor  person, 
— Held,  that  the  stay  of  proc?cdings  did  not  deprive  the  court  of 
jurisdiction  to  make  the  second  order  ;  and  that  the  granting  of 
such  an  order  required  the  denial  of  a  motion  to  dismiss  the  com- 
plaint on  the  ground  that  security  for  costs  had  not  been  given. 

(^Decided  July  1, 1887.) 

Appeal  by  plaintift  from  nn  order  of  the  general  term 
of  the  city  court  of  Brooklyn,  affirming  an  order  of  the 
special  term  of  said  court,  denying  a  motion  to  dismiss 
the  plaintiffs  complaint  for  failure  to  file  security  for 
costs. 

This  action  was  brought  to  recover  the  sum  of 
$10,000,  as  damages  for  the  malicious  prosecution  and 
imprisonment  of  the  plaintiff,  fi'om  July  23,  1883,  to 
the  20th  day  of  the  same  month.  A  guardian  ad  litem  of 
the  plaintiff,  who  is  an  infant,  was  appointed  for  the 
purpose  of  bringing  this  action,  on  July  30, 1886,  and  the 
action  was  commenced  by  the  service  of  the  summons  and 
complaint,  on  August  %  1886.  On  August  10,  1S8G,  an 
order  was  made  ex  parte,  requiring  the  defendant  within 
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ten  days  after  tlie  service  thereof  upon  liis  attorney,  to 
give  security  for  costs  in  the  sum  of  $250,  and  staying  all 
his  proceedings  meanwhile.  This  order  was  served  on 
the  plaintiff's  attorney  August  2,  1886,  and  the  security 
required  thereby  was  not  given,  but  on  October  13,  1886, 
upon  a  petition,  in  which  the  infant  and  his  guardian 
joined,  and  the  certificate  of  his  attorney  that  he  had  a 
good  and  meritorious  cause  of  action  against  the  defend- 
ant on  the  claims  set  forth  in  the  complaint,  an  order 
was  made  ex  parte,  granting  leave  to  the  x^laintiff  to 
prosecute  the  action  as  a  poor  person.  Prior  to  the 
granting  of  the  last  named  order,  the  defendant's  attorney 
gave  notice  of  a  motion  for  an  order  dismissing  the 
complaint  on  the  ground  that  the  security  for  costs  tliere- 
tofqre  required  had  not  bean  given  ;  and  this  motion  was 
on  October  23, 1886,  denied  on  reading  and  filing  of  papers 
showing  the  facts  above  stated,  and  the  order  of  the 
special  term  entered,  from  the  afl&rmance  of  which  this 
appeal  was  taken. 

John  B.  Kuhi  {BIcGuire  &  Kuhn,  attorneys),  for 
plaintiff-appellant. 

Plaintiff  having  failed  to  file  security  for  costs,  or  to 
vacate  or  modify  the  order  within  the  time  limited, 
defendant's  right  to  have  the  complaint  dismissed  became 
absolute. 

If  the  language  of  the  section  quoted  means  what  it 
expresses,  it  was  the  legal  right  of  defendant  to  have  the 
complaint  dissmissed.  The  order  denying  that  right 
is  appe  lable  to  this  court  Code  Civ.  Pro.  §  3277  .... 
The  stay  put  a  stop  to  plaintiffs  further  proceeding  ex- 
cept to  give  security  or  vacate  or  modify  the  order.  The 
granting  of  the  order  to  prosecute  as  a  poor  person  was 
irregular.  It  is  immaterial  whether  the  infant  is  a  pauper 
or  a  millionaire,  so  far  as  the  conduct  of  this  action  is 
concerned.  He  is  not  responsible  for  the  costs  in  any 
event.     The  guardian  ad  litem  is  the  person  "  who  shall 
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be  responsible  for  the  costs  thereof."  He  sliould  have 
filed  the  security,  or  in  the  event  of  his  misfortune  since 
his  appointment,  the  court  might  upon  proper  application 
have  relieved  him  from  the  charge  of  the  action.  The 
practice  of  permitting  such  actions  to  be  conducted  in 
/orrnii  paupei'is,  is  quite  new,  and  is  not  in  harmony  with 
the  text  of  our  Code  of  Civil  Procsiare,  Wliesner 
any  such  order  has  ever  been  properly  granted  may  yet 
be  determined  upon  careful  revision  of  the  practice  .  . 
.  .  .  Plaintiff,  having  disregarded  the  orders  and  rules 
of  the  court,  is  not  entitled  to  especial  sympathy.  If  he 
had  obtained  leave  to  sue  as  a  poor  person  before  being 
required  to  file  security  for  costs,  or  if  he  had  respected 
that  order,  and  had  it  extended  pending  the  application, 
he  would  be  in  line  with  some  authorities.  Florence  v. 
Buckley,  1  Duer,  706 ;  Erickson  v.  Poey,  5  N.  Y.  Civ.  Pro. 
379. 

F.  J.  Moissen,  for  plaintiff-respondent 

Per  Curla^m. — The  same  court  which  required  the 
plaintiff  to  give  security  for  costs  subsequently  made  an 
order  allowing  the  plaintiff  to  prosecute  this  action  as  a 
poor  person.  The  stay  of  proceedings  granted  when  the 
first  order  was  made  did  not  deprive  the  court  of  juris- 
diction to  make  a  second  order,  and  that  order  was  an 
answer  to  the  motion  to  dismiss  the  complaint. 

The  order  should  be  affirmed,  with  costs. 

All  concurred.* 

*  As  to  right  to  a^ipeal  to  the  court  of  appeals  in  such  a  case,  see 
-low till  r.  Mills,  53  ^.  Y.  332. 
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AUSTIN  ET  AL.  V.  BYRNES,  Judgment  Debtob, — Appel- 
lants. 

DUCKWORTH,  Judgment  Creditor, — Respondent. 

Superior  Court  of  the  City  of  New   York,  General 
Term,  December,  1886. 

§§  2433,  et  seq. 

Proceedings   supplementary    to  exeoution — Where  maintainable — How 
disputed  questions  as  to  payment  settled. 

Proceedings  supplementary  to  execution  are  mintaiaable  in  a  proper 
case,  if  anything  is  unpaid  at  the  judgment ;  and,  where  that  is  the 
case,  an  order  for  the  debtor's  examination  "will  not  be  vacated  on 
the  ground  of  payment. 

Where  a  judgment  is  claimed  by  the  debtor  to  have  been  paid,  and 
such  i)ayment  rests,  in  jiart,  on  the  right  to  sot  off  a  cL.im  existing 
in  favor  of  the  debtor  against  the  creditor,  who  was  an  assignee  of 
the  original  plaintiff, — Held,  that  tlie  order  should  not,  on  that 
ground,  be  vacated,  that  the  debtor's  remedy  was  on  motion  to 
have  the  judgment  declared  satisfied. 

(Decided,  Decembei'  30,  1886.) 

Appeal  from  an  order  from  the  special  term  deming 
a  motion  bj  tlie  judgment  debtor  to  vacate  an  order  for 
his  examination  in  proceedings  supplementary  to  exe- 
cution. 

Robert  F.  Austin  and  others,  having  recovered  a  judg- 
ment against  this  appellant,  Byrnes,  the  appellant,  took 
an  appeal  therefrom  to  the  general  term,  and  gave  an 
undertaking  to  stay  proceedings  pending  it,  upon  which 
one  Gilman  and   one  Allport  were  sureties.     The  judg- 
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ment  was  thereafter  affirmed,  and  the  sureties  were  re- 
quired to  pay  it  Upon  their  request,  the  judgment  was 
transferred  by  the  plaintiffs  in  the  action  to  W.  D.  Duck- 
worth, the  respondent  herein.  Duckwortli  subsequently 
procured  an  order  for  the  examination  of  the  appellant 
herein,  in  supplementary  proceedings,  and  the  a])pelL'int 
moved  to  vacate  the  order,  on  the  ground  that  at  the  time 
the  assignment  was  made  to  Duckworth,  Oilman,  one  of 
the  sureties  owed  him  a  sum  of  money  sufficient  to  satisfy 
the  judgment,  on  which  he  had  subsequently  recovered  a 
judgment,  which  was  unpaid.  Duckworth  asserted  that 
he  knew  nothing  of  such  indebtedness,  and  the  motion 
was  denied,  and  this  appeal  taken. 

William  H.  Arnoiix  {Arnoiix,  Bitch  &  Woodford^  attor- 
neys), for  judgment  debtor-appellant. 

George  W.  Carr,  for  judgment  debtor-respondent 

Per  Curiam. — [Sedgwick,  Ch.  J.,  and  Ingilvham,  J.J — 
The  judgment  upon  which  the  order  to  examine  the  de- 
fendant was  granted  is  regular,  unsatisfied  of  record,  and 
sufficient  to  sustain  the  order.  If  there  is  anything  due 
or  unpaid  on  the  judgment,  the  motion  to  vacate  the  order 
was  properly  denied. 

The  facts  upon  which  the  defendant  claims  the  judg- 
ment was  paid,  or  satisfied,  are  either  denied  by  the 
assignee  of  the  judgment  or  their  legal  effect  disputed, 
and  whether  the  whole  judgment  is  or  is  not  satisfied, 
dejiends  on  the  right  to  set  off  a  claim  that  the  defendant 
has  against  the  person  who  paid  a  portion  of  the  judgment 
and  for  whose  benefit  it  was  assigned. 

Under  tte  circumstances,  we  think  the  proper  remedy 
for  the  defendant  is  by  motion  in  the  action  to  have  the 
judgment  declared  satisfied  of  record.  On  such  a  motion 
a  reference  can  be  ordered,  if  necessary,  to  take  proof  of 
the   facts,   and  on   such   reference   the   question   of  the 
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amount,  if  any,  that  remains  unpaid,  can  be  much  more 
satisfactorily  determined  than  on  the  papers  before  us, 
and  the  order  on  that  motion  can,  if  the  motion  is 
granted,  make  proper  provision  as  to  any  set  off  required. 
The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 


WILLIAMS,  Appellant,  v.  FREEMAN,  Respondent. 

Supreme    Couet,    Fiest    Department,   General    Term, 
March,  1887. 

§§  635  et  seq.,  1018,  1022. 

Reference — What    issueB   to   be  determined  b//  referee — Attaclimenl — 
Issuance  of,  in  equitable  actton. 

Where  an  issue  of  fact  has  been  joined  in  an  action,  it  is  the  duty  of 
the  court  or  the  referee,  before  whom  the  trial  is  had,  to  hear  and 
determine  it  on  the  issues  as  framed,  [i] 

Where  a  complaint  set  forth  a  claim  on  an  account  stated  and  also 
set  forth  a  cause  for  an  accounting  of  moneys  received  by  the 
defendant  as  a  joint  owner  with  the  plaintilFof  a  vessel,  it  is  error 
to  dismiss  the  complaint  for  failure  to  prove  the  first  cause  of 
action  where  there  is  evidence  sufficient  to  sustain  the  second 
cause  of  action.  [3,8] 

Emery  v.  Pease  (20  N.  Y.  62) ,  followed.  [2] 

In  an  action  for  an  accounting  an  attachment  is  an  improper 
proceeding.  [•*] 

A  complaint  cannot  be  dismissed  on  the  ground  that  the  facts  proven 
on  the  trial  will  not  support  a  recovery  at  law,  where  there  is  suf- 
ficient evidence  to  justify  a  judgment  for  equitable  relief,  because 
an  attachment  has  been  granted  in  the  action  and  could  not  have 
been  so  granted  if  the  action  were  equitable  in  its  nature.  [•',•']  An 
error  in  granting  an  attachment  will  not  affect  the  disposition  of 
the  case  upon  the  pleadings  and  proof  ;p]  but  it  seems,  a  different 
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rule  has  been  prescribed  by  the  Code  of  Civil  Procedure,  in  cases 
of  arrest.  \J] 
{Decided  March  3,  1887.) 

Appeal  by  plaiutifi  from  a  judgment  dismissing  his 
complaint,  rendered  on  a  trial  before  a  referee. 

The  opinion  states  the  facts. 

J.  S.  Wood  (Stapler  &  Wood,,  attorneys),  for  plaintiff- 
appellant. 

Defendant,  having  once  made  the  issues,  should  not  be 
allowed  to  withdraw  them,  reserving  the  right  to  bring 
a  new  action  for  the  same  cause.  1  CVxZs  R.  N.  S.  121, 105. 
"  One  trial  must  dispose  of  all  the  issues."  Miller  v.  Free- 
born, 4  Roll.  G08  ;  Whitman  r.  Horton,  46  N.   Y.  Super. 

(14  J.  &  S.)  531 ;  WUder  v.  Boynton,  63  Barb.  547 

The  dismissal  of  the  complaint  was  based  on  the  theory 
that  only  a  right  to  an  accounting  had  been  proved,  and 
an  accounting  was  not  prayed  in  the  complaint.  This ' 
was  a  purely  technical  and  artificial  reason,  since  the 
defense  did  not  take  the  objection  by  answer,  as  they 
were  bound  to  do,  but  set  up  all  their  counter-claims,  and 
in  fact,  framed  their  answer  with  the  expectation  of  a 
general  settlement  of  all  the  issues  ....  On  the 
face  of  the  pleadings,  the  referee  was  bound  to  off-set  on 
the  evidence  one  claim  duly  proved  'as  against  another. 
He  could  not  withdraw  defendant's  side  of  the  accounting 
and  then  say  that  the  materials  for  an  accounting  were  not 
present  in  the  action,  and  so  dismiss  the  complaint  as 
not  proved.  He  is  bound  to  dispose  of  "  the  whole 
issues."  Bowe  v.  Arnold,  31  Uun,  259.  And  see  Wetmore 
V.  Porter,  92  ^.  F.  80  ;  Carpenter  v.  Manhattan  Insurance 

Co.,  93  /(/.  556 Hale  v.  Omaha  Bank,  49  Id.  627  ; 

Bradley  v.  Aldrich,  40  Id.  504  ;  Coffin,  80  Id.  563  ;  Acer  v. 
Hotchkiss,  99  N.  Y.  395. 

There  are  a  line  of  cases  on  which  the  defense  will 
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rely,  to  the  efiect  that  if  contract  is  alleged  and  tort 
proved,  or  one  contract  alleged  and  another  contract,  differ- 
ent in  its  nature,  proved,  than  the  complaint  will  bo  dis- 
missed. The  case  here,  however,  affects  not  so  much  the 
right  as  the  remedy.  It  is  the  remedy  by  accounting  to 
find  the  sum  due,  which  is  but  an  incident  to  the  common- 
law  judgment  of  a  sum  of  money,  which  the  referee  con- 
founds with  "  an  equitable  cause  of  action."  Williams  v. 
Slote,  70  N.  Y.  G02.  The  dismissal  of  the  complaint 
herein  is  the  same,  that  as  matter  of  law  there  is  no  evi- 
dence to  sustain  the  complaint,  and  it  is  error,  if  before  a 
jury  any  question  of  fact  should  be  submitted  to  them. 
Scofield  V.  Hernandez,  47  N.  Y.  314 ;  Morris  v.  Osborn, 
64  Barh.  543 ;    Frund  v.  Bank,  3  Hun,  690. 

Henry  P.  Starhuck,  for  defendant-respondent. 

When  by  means  of  a  complaint  stating  causes  of 
action  for  liquidated  sums  of  money  only  a  warrant  of  at- 
tachment has  been  obtained,  proof  of  a  cause  of  action  for 
an  accounting  constitutes  a  failure  of  proof,  because  such 
a  cause  of  action  does  not  entitle  the  plaintiff  to  that  pro- 
visional remedy.  A  plaintiff  is  not  entitled  to  a  warrant 
of  attachment  upon  a  cause  of  action  for  an  accounting, 
whether  pleaded  alone  (2  Waifs  Prac.  133  ;  Ackeroyd 
V.  Ackeroyd,  20  Hoio.  Pr.  93  ;  S.  C,  11  Ahh.  Pr.  343  ; 
Wallace  v.  Hitchcock,  18  Abb.  Pr.  291,  n.;  Guilhon  v. 
Lynde,  3  Bosw.  601 ;  Ketchum  v.  Ketchum,  1  Ahh.  Pr. 
N.  S.  157  ;  Ebner  v.  Bradford,  3  Ahh.  Pr.  N.  S.  248  ; 
Van  Wyck  v.  Bauer,  9  Abb.  Pr.  N.  S.  142 ;  Thorington 
V.  Merrick,  101  N.  Y.  5);  or  in  connection  with  other 
causes  of  action,  which,  if  pleaded  by  themselves,  would 
have  •  entitled  the  plaintiff  to  the  warrant.  Wilson  v. 
Harvey,  5  Hoiv.  Pr.  126 ;  Mining  Co.  v.  Ehat,  9  Him, 
2u8 ;  S.  C,  68  N.  Y.  629.  When  the  cause  of  action 
pleaded  does  entitle  the  plaintiff  to  a  provisional  remedy, 
and  the  cause  of  action  proved  does  not,  there  is  a  failure 
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of  proof.  Elwood  v.  Gardner,  45  N.  Y.  349 ;  De  Graw 
V.  Elmore,  50  Id.  1  ;  Ross  v.  Matther,  51  Id.  108 ; 
Tide  54  Id.  G56,  661  ;  Barnes  v.  Quigley,  o9  N.  Y. 
235 ;  Beard  v.  Yates,  2  Hun,  463.  In  all  these  cases,  the 
provisional  remedy  in  question  was  arres't,  but  the  prin- 
cii>lo  is  of  course  equally  applicable  to  cases  of  attach- 
uiQut.  The  principle  may  be  stated  generally  to  be  that 
the  plaintiflf  who  has  shaped  his  case  for  a  provisional 
remedy  will  be  required  to  abide  by  the  cas3  as  so 
shaped.  The  justice  of  this  rule  appears  clearly  in  the 
case  at  bar.  That  the  plaintiff,  after  having  enabled  him- 
self to  seize  the  defendant's  property,  and  so  bring  the 
defendant  within  his  reach  by  means  of  the  case  stated 
in  his  complaint,  should  not  now  be  allowed  to  depart 
from  this  case  and  prove  another,  which,  if  jjleaded,  would 
not  have  entitled  him  to  either  of  these  advantages,  seem 
too  plain  for  argument. 

A  legal  cause  of  action  for  liquidated  sums  and  an 
equitable  cause  of  action  for  an  accounting  differ  in  their 
nature,  and,  in  cases  in  which  the  one  is  pleaded  and  the 
other  proved,  the  complaint  will  be  dismissed,  whether 
it  is  the  l::gal  cause  of  action  which  is  pleaded  and  the 
equitable  one  which  is  proved  (Short  v.  Barry,  3  Lans. 
143  ;  Stevens  v.  Mayor,  84  N.  Y.  296);  or,  vice  versa,  the 
equitable  one  which  is  pleaded  and  the  legal  one  which 
is  proved  (Delavan  v.  Simonson,  35  N.  Y.  Super.  Ct.  [3 
J.  (£•  S.]  343;  Slater  v.  Ham,  31  N.  Y  321;  Arnold  v. 
Angell,  62  /(/.  508  ;  Bradley  v.  Aldrich,  40  IL  504;  Bockes 
V.  Lansing,  74  Id.  437;  Weeks  v.  Hoyt,  5  Bun,  347); 
and  the  question  is  not  affected  by  the  fact  that 
there  has  been  a  reference  by  consent.  The  referee 
has  no  power  to  try  any  issue  but  those  joined  by  the 
pleadings.  Stevens  v.  Mayor,  84  N.  Y.  296.  See  also  the 
opinion  of  Smith,  J.,  in  Wright  v.  Delafield,  25  N.  Y. 
26  ').  To  show,  in  opposition  to  the  above  principles  and 
authorities,  that  the  proving  of  an  equitable  cause  of 
action  for  an  accounting  under  a  complaint  stating 
Vol.  XII.— 22. 
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only  legal  causes  of  action  to  recover  sums  of  money  does 
not  require  the  dismissal  of  the  complaint,  the  plaintiff 
cited  upon  the  trial  of  this  action  the  case  of  Emery-  r. 
Pease,  20  K.  Y.  62,  and  a  number  of  similar  cases.  Bub 
none  of  the  cases  so  cited  were  in  point,  for  in  none  of 
them,  as  in  the  case  at  bar,  was  the  cause  of  action 
proved.  They  were  all  cases  in  which  the  plaintiff  had  not 
mis-stated  his  action  but  had  only  misinterpreted  itwlien 
correctly  stated,  and  by  consequence  had  prayed  for  tha 
wrong  relief  or  otherwise  proceeded  upon  a  false  view  of 
his  correct  pleading.  What  was  held  immaterial  in  these 
cases,  and  as  furnishing  no  ground  for  dismissal,  was  only 
the  wrong  form  of  the  prayer  for  relief,  or  other  similar 
mistake  of  the  plaintiff,  and  not,  as  in  the  case  at  bar,  a 
variance  between  the  case  pleaded  and  the  case  proved. 
The  only  case  cited  by  the  plaintiff  on  this  point  which 
seems  to  call  for  any  special  mention,  is  the  case  of 
Williams  v.  Slote,  70  N.  Y.  601,  which  is  imperfectly  re- 
ported in  memorandum.  The  respondent  has,  therefore, 
obtained  a  certified  copy  of  the  opininion  in  full,  which 
will  be  handed  to  the  court  upon  the  argument  of  thia 
appeal.  The  court  of  appeals  has  since  twice  cited  the 
case  of  Williams  v.  Slote,  and  has  indicated  that  its  own 
view  of  the  effect  of  that  decision  coincides  with  the 
viev/s  above  set  forth,  by  citing  it  both  times  in  connec- 
tion with  Emery  v.  Pease,  to  support  the  same  point 
which  was  decided  in  the  latter  case,  viz.:  the  immateri- 
ality of  the  form  of  the  prayer  of  a  complaint.  Wetmore 
V.  Porter,  92  N.  Z  80 ;  Chatfield  v.  Simonson,  92  LL  217 
....  Such  an  accounting  is  obviously  by  no  means  "  an 
ordinary  incident  of  an  action  at  law,"  but  on  the  contrary, 
is  one  which,  in  itself  is  a  ground  of  equity  jurisdiction, 
and  is  itself  the  equitable  relief  sought,  and  the  further 
remedies  of  dissolution  of  partnership,  receiver,  and  the 
like,  are,  in  cases  of  such  accountings,  themselves  the 
"  incidents  "  which  may,  in  some  cases,  be  "  necessary  to 
final  and  complete  relief."  3  Fomeroy  Equity  Jur.  §§  1420, 
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1  i21 ;  Hyde  v.  Stone,  9  Cow.  230;  Mumford  v.  NicoU,  20 
John,i,  Oil ;  Merritt  y.  Walsh,  32  N.  Y.  685 ;  Dounell  v. 
Walsh,  33  Id.  13;  Dyckman  v.  Valiente,  42  7^/.  549, 
6G3;  Whiton  v.  Spring,  74  Id.  1G9 ;  Sturtevant  v. 
Smith,  19  Mc.  3S7 ;  Maguire  v.  Pengree,  30  Id.  508; 
Bardy  v.  Sprowl,  33  Id.  106 ;  Dodge  v.  Hooper,  35  /(/. 
536;  Jarvis  v.  Hoyes,  45  II.  106;  Fanning  v.  Chad- 
wick,  3  Pick.  (Mass.)  450  ;  Julio  v.  Ingalls,  i  Allen,  (Pa.) 
41 ;  Bulfinch  v.  Wiuckenbach,  3  Id.  161 ;  Milbum  v. 
Guyther,  8  Gill,  (N.  C.)  92  ;  3  Kent,  12  ed.  155,  note  a, 
1 ;  Marston  v.  Gould,  69  N.  Y.  220,  225. 

Daniels,  J. — The  action  was  brought  by  the  plaintiff 
as  the  master  of  and  owning  a  one-third  interest 
in  the  brigantine  Lola,  for  his  share  of  the  earnings  of  the 
vessel,  between  the  years  1869  and  1874  inclusive.  She 
v.as  built  and  owned  in  Nova  Scotia  by  the  plaintiff  and 
defendant  and  Joshua  Snow,  each  of  them  owning  an 
equal  one-third  interest.  She  was  under  the  charge  and 
direction  of  Freeman  and  Snow  as  ship's  husbands,  whilst 
she  was  navigated  and  managed  by  the  plaintiff  as  her 
master.  Snow  died  on  January  8,  1871,  and  during  her 
management  and  navigation  by  the  plaintiff  her  net  earn- 
ings were  remitted  to  the  firm  while  it  existed,  and 
afterwards  mostly  to  Nathaniel  W.  White,  the  executor  of 
the  estate  of  Joshua  Snow.  Proof  was  given,  upon  the 
trLl,  v,i  the  business  and  earnings  of  the  vessel,  and  of 
the  plaintiffs  compensation  as  her  master,  and  of  the 
moneys  remitted  from  her  earnings  to  these  respective 
parties.  And  according  to  the  report,  as  well  as  the 
oj)inion  of  the  referee  upon  the  evidence,  the  defendant 
was  probably  proven  to  be  indebted  to  the  plaintiff.  But 
wJiile  there  is  good  reason  to  believe  that  a  balance  was 
established  in  his  favor,  his  action  was  rejected  and  the 
complaint  dismissed  bacause  of  the  informality  or  insuf- 
ficiency of  the  complaint,  the  referee  considering  that  it 
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should  liave  been  for  an  accounting,  instead  of,  as  it  was, 
for  the  recovery  of  distinct  sums  of  monoy. 

As  the  complaint  was  first  drawn,  it  alleged  the  state- 
ment'of  an  account  between  the  defendant  and  the  personal 
representatives  of  Snow,  and  that  a  balance  was  found  in 
his  favor  amounting  to  the  sum  of  S2,318.1G,  which  the 
defendant  promised  to  pay.  In  the  judgment  of  the 
referee  the  plaintifi"  failed  to  prove  the  truth  of  these 
allegations,  and  it  was  for  that  reason  he  considered  that 
the  action  could  not  be  maintained.  Bat  this  was  not  all 
that  was  alleged  in  the  complaint  as  legal  grounds  for  the 
plaintiff's  recovery.  It  was,  in  addition  thereto,  alleged 
in  tho  original  complaint  that  between  the  dites  already 
mentioned,  the  plaintiff  advanced  divers  sums  of  money 
to  the  firm  of  Snow  &  Freeman  on  account  of  said  brigan- 
tine  Lola.  It  was  further  alleged  that  no  part  of  the 
balance  claimed  had  been  paid.  And  by  an  amendment 
to  the  complaint,  allowed  to  be  made  by  stipulation  after 
the  trial  commenced  before  the  referee,  it  was  further 
stated  that  during  the  same  time  theplaintiff  was  the  owner 
of  one-third  part  of  the  vessel,  and  that  the  firm  of  Snow 
&  Freeman,  who  were  copartners  in  business,  owned  the 
remaining  two-thirds,  and  had  received  the  net  earnings 
on  freight  and  otherwise,  amounting  to  the  sum  of 
$13,473.63,  of  which  one-third  was  justly  owing  to  the 
plaintiff  ;  that  they  had  promised  to  p.ay  that  third  to 
him,  but  had  not  done  so.  Another  cause  of  action  was 
also  added,  which  does  not  require  to  be  considered  in 
the  disposition  of  the  appeal.  For  by  the  allegations 
])iade  to  present  the  other  two  causes  of  action  it  was 
distinctly  set  forth  that  the  defendant  and  his  partner 
have  received  from  time  to  time  sums  of  money  from  the 
earnings  of  the  vessel,  which,  to  the  extent  of  one -third, 
should  be  paid  over  to  the  plaintiff,  and  that  they  had 
failed  to  make  such  payment.  These  allegations  are  dis- 
tinct and  separate  from  those  alleging  a  settlement  of  the 
accounts   between   the  parties   and  the   deduction   of  a 
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balance  in  favor  of  the  plaintiff.  And  they  present  a  clear 
and  distinct  right  of  action  against  the  defendant  for  the 
recoveiy  of  the  plaintiff's  one-third  of  the  moneys,  even 
though  no  statement  of  account  had  ever  been  made, 
accepted  or  settled. 

The  defendant  by  his  answer  also  set  forth  the  claims 
to  which  he  considered  himself  entitled  in  the  determin- 
ation of  this  controversy,  and  with  those  allegations, 
having  no  connection  with  the  statement  of  account, 
presented  clear  and  distinct  issues  to  be  tried  and  dis- 
posed of  for  the  determination  of  the  plaintiff's  rights. 
His  complaint  contained  a  statement  of  the  moneys 
alleged  to  have  been  received  by  the  defendant  and  his 
partner,  and  the  sums  claimed  to  be  due  and  owing  from 
them  to  the  plaintiff;  the  proof  of  the  payment  of  these 
sums  and  of  his  compensation  as  master  of  the  vessel 
indicated,  with  reasonable  clearness,  the  amounts  de- 
manded by  him  in  the  action.  And  if  the  referee  was 
right  in  considering  that  no  statement  or  settlement  of 
account  had  ever  taken  place,  the  defendant  was  still 
entitled  to  maintain  the  action  so  far  as  it  was  included 
within  these  allegations,  and  they  seemed  to  have  been 
sufficient  to  include  all  the  relief  that  he  could  be 
entitled  to  by  any  possibility  in  the  suit.  If  the  amounts 
stated  to  have  been  paid  over  were  more  than  the  defend- 
ant had  received,  or  was  liable  to  account  for,  the  denial 
of  the  plaintiff's  right  affor»led  ample  scope,  as  well  as 
the  account  made  a  part  of  the  answer,  for  proof  of  these 
facts.  And  no  difficulty  accordingly  stood  in  the  way  of 
hearing  and  determining  and  settling  the  rights  of  these 
parties  under  the  pleadings  which  had  been  served  in  the 
action.  And  when  an  issue  of  fact  has  been  joined  in 
[']  this  matter  it  is  the  duty  of  the  court,  or  of  the  ref- 
eree before  whom  the  trial  may  be  had,  to  hear  and 
determine  it  as  the  issues  had  been  framed  (Lewis  c.  Mott, 
36  N.  Y.  395, 398,  399  ;    Barlow  v.  Scott,  24  Id.  40,  4o). 
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[=]  In  Emery  v.  Pease  (20  N.  Y.  62),  tlie  plaintiff  had 

informally  set  forth  his  right  to  recover  a  balance  of 
account,  as  was  more  clearly  done  in  the  present  instance, 
bat  that  vrsbs  held  not  to  preclude  him  from  proving  and 
recovering  in  the  action  upon  the  other  allegation  of  his 
complaint,  the  same  as  though  this  statement  had  not 

been  made. 
[']  What  the  complaint  in  this  suit  as  it  was  amended 

did,  was  to  set  forth  two  grounds  of  action,  one  de- 
dendent  upon  the  earnings  being  in  fact  paid  over  and 
received  by  the  defendant  and  his  partner,  and  the  other 
upon  settlements  and  promises  of  payment  of  the  balances. 
The  failure  to  prove  the  lat':er  in  no  manner  affected  the 
other  allegations  of  the  complaint,  and  they  were  suf- 
ficient to  present  the  plaintiff's  right  to  recover  upon 
the  facts  as  they  had  transpired  between  the  parties. 

An  attachment  had  been  issued  at   the   time   of  the 

commencement  of  the  action,  under  which  a  seizure 
[■*]     of  the  defendant's  property  had  been  made,  and,  so 

far  as  the  action  was  to  recover  for  an  the  accounting, 
the  attachment  would  be  an  improper  proceeding  (Thor- 
ington  V.  Merrick,  101  N.  Y.  5).*  And  reliance  has  been 
placed  upon  this  authority  and  those  relating  to  orders 
of  arrest,  where  from  the  complaint,  it  afterwards  appeared 
the  defendant  was  not  subject  to  arrest,  in  support  of  the 
decision  of  the  referee.      But  neither  of  these  authorities 

sustains  the  disposition  which  he  made  of  the  case. 
[•']  If     the     plaintiff's    right     depended     upon    an 

accounting,  which  was  sufficiently  disclosed  by  the 

*  An  attachment  will  not  issue  in  an  action  seeking  equitable 
relief  (Hanlvinson  v.  Page,  ante,  pp.  279,  288,  and  cases  there  cited  ; 
KetcUum  v.  K.'tclium.  1  Abb.  Pr.  N.  8.  157,  aflTd,  ^G  Barb.  43  ;  Ebner 
V.  Bradford,  3  Abb.  Pr.  K  S.  248)  ;  and,  where  a  complaint  unites  a 
cause  of  action  on  which  an  attachment  may  issue  with  one  on  which 
it  cannot,  an  attachment  granted  in  the  action  should  be  vacated. 
Wilson  t?.  Harvey,  52  How.  Pr.  126;  iVIiaing  Co.  t\  Eaht,  9  Hun, 
208. 
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pleadings,  the   action  cannot  be   dismissed,  because  an 
attachment  had  been  issued  and  sustained  in  the  suit 
An  error  in  this  respect  would  not  justify  the  referee  in 
dismissing  the  suit.     The  plaiutiflfs  right  to  maintain  the 
action  did  not  depend  upon  the  fact  of  his  ha\'ing  obtained, 
or  failed  to  obtain,  an  attachment ;  but  it  depended  upon 
the  allegations  which  were  made   in  the   complaint     If 
they  were  sufficient,  as  they  are  considered  to  be,  to  dis- 
close  a  right  of  action  in  his  favor,  the  suit  could 
[*J     not  legally   be   dismissed  because  he  had  obtained 
an  attachment  he  was  not  entitled  to  sue  out  against 
the  defendant.     The  error  was  not  in  the  pleadings  in  the 
case,  but  it  was  in   the  attachment ;  and  to  correct  that 
error  the  legal  course  was  to  set  aside  the  attachment. 
[']     In  cases  of  arrest,  a  different  rule  has  Ijeen  prescribed 
by  the  Code,  but  it  has  no  application  to  an  attach- 
ment 

As  the  case  appears  upon  the  pleadings,  the  plaintiff 
was  entitled  to  have  his  rights  and  interests  settled  so  far 
as  that  could  be  done  with  the  defendant  himself.  The 
case  should  have  been  disposed  of  upon  its  merits  and 
not  dismissed  upon  the  construction  given  to  the  com- 
plaiut  by  the  referee,  that  it  was  to  be  controlled  by  the 
allegations  affirming  the  statement  and  settlement 
[']  of  the  parties'  accounts.*  As  there  was  sufficient 
outside  of  and  beyond  those  allegations  to  present 

*  The  referee  in  his  oiiinion  says  in  relation  to  this  question  : 
"As  to  the  second  cause  of  action,  I  have  alreaJy  stated  that 
the  defendant  received  but  the  smaller  portion  of  the  remittances. 
But  should  I  be  wrong  in  that  conclusion  of  fact,  and  should  it  be 
found  that  the  defendant  received  them  all,  it  is  still  incumbeiit  on 
the  j)laiatilf  to  show  what  the  net  earnings  were  as  distinguished 
from  the  receii>ts.  It  is  the  usual  rule  that  joiut  owners  of  vessels, 
tliough  tenants  in  common  of  the  vessel,  are  yet  partners  as  to  its 
earnings.  Merritt  v.  Walsh,  32  N.  1'.  685  ;  Donnell  r.  AValsh.  33 
/(/.  43.  Bat  be  they  partners  or  tenants  in  common,  it  is  also  the 
rule  that  one  cannot  maintain  an  action  at  law  for  such  earnings 
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the  plaintiff's  case  intelligently  and  clearly,  it  sliould  have 
heard  and  decided  on  those  allegations,  although  the 
others  may  not  have  been  established  by  the  proof. 

The  judgment  shguld  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Van  Beunt,  P.  J.,  and  Bbady,  J.,  concurred. 

against  the  other,  unless  the  amount  sued  for  can  be  determined  with- 
out an  accounting.  Dyckman  v.  Valiente,  42  N.  Y.  550,  5C1,  563; 
Wood  V.  Merritt,  2  Bosw.  3G8  ;  Casey  v.  Brush,  2  Caiaes,  293. 

"  I  conclude  that  the  plaintiff  has  not  established  a  debt  of  any 
amount  due  him  from  the  defendant,  and  is  therefore  not  entitled  on 
this  second  cause  of  action  to  a  judgment  for  a  specific  sum  of 
money.  Neither  do  I  think  that  the  proofs  and  allegations  entitle 
him  to  an  accounting  on  the  part  of  the  defendant.  Although  it  is 
TV  ell  established  that  the  plaintilf  is  not  to  be  turned  out  of  court, 
where  the  defendant  has  answered,  because  he  has  asked  the  wrong 
relief,  at  the  same  time  it  is  equally  well  established  that  the  relief 
granted  must  be  according  to  the  allegations  and  proofs,  and  oonsLs- 
tent  with  the  issue  made.  Stevens  v.  Mayor,  84  N.  Y.  29G,  304 
The  primary  issue  made  was  simply,  did  the  net  earnings  amount  to 
the  «um  named  in  the  complaint,  and  did  the  defendant  or  bis  firm 
or  his  agent  receive  the  same,  or,  in  other  words,  did  they  owe  a 
debt  to  the  plaintiff,  and  not  did  they  s:m;)ly  owe  the  jdaintiff  a  duty 
of  accounting  to  him.  I  am  forced  tu  find  not  only  that  no  debt  is 
proved  to  be  due  from  the  defend.nt  to  the  plaintiff,  but  that  the 
only  cause  of  action  made  out  by  the  proofs, — namely,  a  right  to  have 
the  defendant  account  for  such  of  the  remittances  as  ho  received, — is 
inconsistent  wdth  the  cause  set  forth  in  the  pleadings.  This  is  not 
contrary  to  Williams  v.  Slote  (70  N.  Y.  601,  602)." 
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GILBERT  ET  AL.,  Respondents,  v.  YORK  et  al., 
Appellants. 

Supreme    Couet,    Fifth    Department,    General   Term, 
April,  1387. 

§  340.  subd.  3. 

Couiitif  court — Wliat  must  be  alleged  in  complavtt  to  confer  jurisdiction. 

In  an  action  to  recover  for  goods  sold  and  delivered,  brought  in  a 

county  court,  the  comi^laint  must  allege  that  the  defendants  are 

residents  of  the  county. 
Where  a  court  is  of  limited  jurisdiction  and  its  jurisdiction  depends 

iipon  the  citizenship  or  residence  of  the  parties,  the  facts  requisite 

to  give  jurisdiction  in  that  respect  must  appear  on  the  face  of  the 

record. 
Frees  r.  Ford  (6  iV.  Y.  176),  Judge  r.  Hall   (5  Lins.  69),  followed. 

Holbrook  v.  Baker  (16  //««,  176),  not  followed.    Gilbert  v.  York 

(41  linn,  594),  confirmed. 
(Decided  AprU  19,  1887.) 

Motion  by  the  plaintiff- respondent,  for  re-argument  of 
appeal  from  county  court,  and  also,  in  case  the  re-argu- 
ment bo  not  granted,  for  leave  to  appeal  to  the  court  of 
appeals.   . 

Opinion  on  first  argument  reported  41  Hun,  504 

This  action  was  brought  in  the  county  court  of  Chau- 
tauqua county  to  recover  $57.50  for  certain  flour  alleged 
to  have  been  sold  and  delivered  to  the  defendants  by  the 
plaintiffs.  The  complaint  set  out  that  both  the  plaintiffs 
and  the  defendants  did  business  in  Chautauqua  county, 
but  did  not  state  anything  as  to  the  residence  of  any  of 
the  parties.     The  defendants  demurred  on  the  grounds  ; 


346  CIVIL  PROCEDURE  EEPORTS. 

Gilbert  v.  York. 

1.  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  2.  That  the  complaint  did  not 
show  that  the  court  had  jurisdiction  of  the  person  of  the 
dofondants  ;  3.  That  the  complaint  did  not  state  facts 
showing  thai)  the  court  had  jurisdiction  of  the  subject 
matter  ;  and,  4.  That  it  did  not  appear  that  at  the. time  of 
the  commencement  of  the  action  the  defendants  were 
residents  of  Chautauqua  county. 

The  county  court  sustained  the  demurrer,  and  its 
judgment  was  on  appeal  affirmed  by  this  court,  where- 
upon this  motion  was  made  by  the  plaintiffs. 

J.  A.  Parsons  and  John  Woodward,  for  plaintiffs- 
appellants  and  motion. 

J.  G.  Record  {Record  &  Hooker,  attorneys),  for  defend- 
ants-respondents, opposed. 

Bradley,  J. — The  action  was  brought  in  the  county 
court.  The  complaint  did  not  allege  that  the  defendants 
were  residents  of  the  county ;  and  for  that  reason  the 
demurrer  to  the  complaint  was  sustained,  and  the  judg- 
ment for  the  defendant  thereon  affirmed  by  this  court. 
The  question  was  whether  the  fact  of  residence,  which  is 
requisite  to  the  support  of  the  action,  is  a  necessary 
allegation  of  the  complaint  or  is  the  subject  of  defense. 

In  Frees  v.  Ford  (6  N.  Y.  176),  the  court  held  that 
it  must  appear  by  the  record.  That  action  ;w-as  com- 
menced in  184S  in  the  county  court  of  Columbia  county 
and  the  declaration  did  not  allege  the  residence  of  the 
defendants  in  the  county.  And  to  the  defendants'  pleas  to 
the  declaration  the  plaintiff  demurred.  The  court  of 
af  paals  overruled  the  demurrer,  and  directed  judgment 
for  the  defendants,  because  the  jurisdictional  fact  of  resi- 
dence of  the  defendants  in  the  county  did  not  appear  by 
the  record.  In  other  words,  the  court  overruled  the 
plaintiff's  demurrer  because  the  declaration  was  bad  for 
such  omission  of  allegation   (Mathew&on  v.   Weller,   3 
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Denio,  62  ;  People  v.  Booth,  32  N.  Y.  397).  That  case  is 
authority  in  support  of  the  defendants'  contention,  as 
the  statute,  so  far  as  relates  to  this  question,  was  then 
substantially  the  same  as  now. 

The  case  of  Frees  v.  Ford  does  not  seem  to  have  been 
overruled  by  the  court  in  which  it  was  decided,  directly 
or  by  the  declaration  of  a  principle  adversely  to  it,  by  any 
case  to  which  our  attention  has  been  called.  That  case 
was  followed  by  the  general  term  of  the  old  fourth  de- 
partment, in  Judge  v.  Hall  (1  Lans.  69),  which  was  at 
least  criticised  by  the  court  in  Holbrook  v.  Baker  (16 
Hun,  176).* 

The  doctrine  of"the  Frees  case  is  in  harmony  with  the 
rule  of  the  courts  of  the  United  States.  They  are  courts 
of  limited  jurisdiction,  and  when  such  jurisdiction  de- 
pends upon  the  citizenship  of  different  States  of  the 
parties,  the  fact  requisite  to  give  jurisdiction  in  that 
respect,  it  is  held,  must  appear  on  the  face  of  the  record 
(Continental  Insurance  Co.  v.  Rhoads,  119  U.  S.  237 ; 
Pieper  v.  Fordyce,  Id.  469).  And  as  we  construe  Frees  v. 
Ford  and  its  effect  there  is  no  occasion  to  grant  this 
motion  for  re-argument.  But  in  view  of  the  apparent 
conflict  of  the  Judge  and  Holbrook  cases,  this  case  pre- 
sents a  question  which,  perhaps,  may  with  propriety  be 
considered  by  the  court  of  appeals  if  the  plaintiff  desires 
to  take  it  there.f 

The  motion  for  re-argument  should  be  denied,  and  for 
leave  to  appeal  to  the  court  of  appeals  granted. 


Smith,  P.  J.,  and  Haight,  J.,  concurred. 


*  See  also  Kundolf  v.  Tballieimer,  17  Barb.  606;  revs'd.  12  ^.  Y. 
593  ;  Biuns  r.  O'JieU,  10  llun,  491. 

t  Objections  to  j  iirisdiclion  of  county  court  on  ground  tbat  the 
residence  of  the  defendant  is  not  shown,  is  iiersonal  to  the  defendant 
(Lewin  v.  Wright,  31  //««,  3"27) ;  is  waived  by  appearing  and  plead- 
ing to  the  merits  (Dake  t.  Miller,  15  Hun,  356  ;  Potter  v.  Neal,  62 
llow.  Pr.  158);  and  cannot  first  bo  raised  after  judgment  (Burling  v. 
Freeman.  2  Ha...  661). 
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SMITH    V.  LYNCH,   Respondsnt. 

SMITH,  AS  Administrator,  etc.,  Appellant. 

City  Court  of  New  York,   General  Tearm,   February, 

1887. 

§  764. 

Abatement — Action  for  personal  injuries. 

At  common  law,  a  i^ersonal  right  of  action  died  with  the  person. 

Where,  in  an  action  for  personal  injuries,  a  judgment  in  favor  of  the 
plaintiff  taken  by  default  is  opened,  but  the  judgment  is  allowed 
to  stand  as  security,  and  thereafter,  and  before  the  trial,  the  plaint- 
iff" dies,  the  cau«o  of  actioQ  does  not  survive,  and  the  action 
abates.  Such  temporary  verdict  does  not  bring  the  case  within 
section  764  of  the  Code  of  Civ.  Pro., — providing  that  after  verdict, 
report,  or  decision  in  such  an  action,  it  shall  not  abate  by  the 
death,  of  a  party. 

(Decided  February,  1887.) 

Appeal  by  plaintiff's  administrator  from  an  order  of 
tLe  special  term  denying  his  motion  to  revive  and  con- 
tinue this  action  in  his  own  name. 

This  action  was  brought  to  recover  $2,000,  damages 
upon  a  cause  of  action  set  out  in  the  complaint  in  the  fol- 
lowing words: 

"That  on  November,  10,  1885,  at  No.  451  Second 
avenue,  in  the  city,  county  and  State  of  New  York, 
the  defendant  violently  assaulted  the  plaintiff,  and  struck 
her  in  the  face  and  head  a  violent  blow,  knocking  her 
down  and  put  the  plaintiff  in  fear  of  her  life,  and  the 
plaintiff  was  thereby  made  sick,  sore  and  lame,  and  will 
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be  for  a  long  time  sick,  sore  and  lame,  to  lier  damage 
$2,000." 

The  answer  was  a  general  deniaL  On  June  11,  1886, 
the  plantiff  took  an  inquest  at  the  trial  term  of  this 
court  on  the  defendant's  default,  and  a  verdict  was  ren- 
dered in  her  favor  for  $250,  on  which  judgment  was  en- 
tered and  execution  issued  the  same  day.  On  August  9, 
1886,  the  defendant  procured  an  order  after  hearing  at 
special  term,  directing,  "  that  said  inquest  be  ojjened, 
and  the  defendant  let  in  to  defend  the  action  upon  pay- 
ment within  ten  days,  $15  costs  and  the  disbursements 
of  inquest,  the  judgment,  however,  and  the  execution 
issued  thereon,  and  all  proceedings  thereunder  to  stand 
as  security  for  the  plaintiff  s  claim." 

Thereafter  the  case  was  placed  upon  the  day  calendar 
of  the  court  and  appeared  thereon  several  times,  and  the 
trial  was  postponed  by  the  defendant's  request,  on  the 
ground  that  his  wife  was  a  material  witness  for  him  in 
the  case  and  was  lying  dangerously  sick,  and  in  a  critical 
condition  in  child-birth,  and  could  neither  attend  in  per- 
son nor  have  her  deposition  taken.  On  November  13, 
1886,  before  the  action  had  been  tried,  the  plaintiff  died 
intestate,  and  on  the  22d  day  of  the  same  month,  letters  of 
administration  were  duly  issued  to  the  plaintiff,  and  he 
thereafter  made  a  motion,  which  resulted  in  the  order, 
from  which  this  appeal  was  taken.  The  opinion  of  the 
special  term,  in  determining  the  motion,  is  as  follows : 

Nehrbas,  J. — In  this  case  an  inquest  was  taken,  which 
was  subsequently  opened,  but  the  judgment  was  per- 
mitted to  stand  as  security.  The  action  is  for  an  assault 
and  battery.  Before  the  cause  was  reached  upon  tlie  day 
calendar  the  plaintiff  died.  The  action  thereupon  abated 
and  can  not  be  revived  notwithstanding  the  judgment  on 
the  inquest  which  has  been  opened  (See  Kelsey  v.  Jewitt, 
34  Hun,  11). 

Motion  denied. 
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Alexander  B.  Butts,  for  administrator,  appellant. 

Cited  1  Wait  Prao.  155,  and  case  there  cited ;  Code  of 
Civ.  Pro.  §  764,  and  Throop's  note  thereto  ;  Wood  ii. 
Philips,  11  Ahh.  Pr.  N.  S.l;   Code  Civ.  Pro.  §  3345. 

Stephan  J.  O'Hare,  for  defendant-respondent. 

McAdam,  Ch.  J. — It  is  conceded,  that  at  common  law, 
a  personal  right  of  action  dies  with  the  person,  but  it  is 
claimed  that  the  present  cause  of  action  survived  by  force 
of  section  764  of  the  Code, — which  provides  that  "  after 
verdict,  report  or  decision  in  an  action  to  recover 
damages  for  a  personal  injury,  the  action  does  not  abate 
by  the  death  of  a  party,  but  the  subsequent  proceedings 
are  the  same  as  in  a  case  where  the  cause  of  action 
survives."  This  provision  was  evidently  intended  to 
apply  to  cases  where  a  verdict,  report  or  decision  is 
obtained  and  remains  unopened,  unreversed  and  unim- 
paired at  the  time  of  the  death  of  the  judgment  creditor. 
It  was  never  intended  to  apply  to  an  inquest  or  default 
opened  during  the  life-time  of  the  party. 

The  temporary  verdict  obtained  by  the  plaintiff  was 
not  an  asset  at  the  time  of  her  death ;  it  was  a  mere 
security,  like  a  bond  or  undertaking,  that,  if  on  the  trial  to 
be  had,  she  obtained  a  verdict,  it  might  ba  secured  by  the 
lien  of  the  judgment  entered  on  the  defendant's  default. 
She  unfortunately  died  before  the  trial,  the  result  of  which, 
if  in  her  favor,  the  judgment  by  default  was  to  secure,  and 
the  security  was  only  to  be  available  in  case  of  her 
ultimate  success. 

The  object  of  section  764. was  to  save  to  the  estate  of  a 
deceased  party  any  recovery  likely  to  enhance  the  estate 
of  the  decedent  (Kelsey  v.  Jewitt,  34  Hun,  11,  14),  but  not 
to  give  a  right  of  succession  to  untried  causes  of  action 
for  personal  injuries,  which,  if,  unsuccessful  in  their 
prosecution,  might  bring  the  estate  into  debt. 

The   cause   of  action  died  with  the  plaintiff ;  it  has 
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abated,  and  is  not  the  subject  of  prosecution  by  her  legal 
reprrsentutive.* 

The  order  must  be  affiimed,  with  costs. 


Hyatt,  J.,  concurred. 


DUPIGNAC,  Appeiiant,  v.  DUPIGNAC  et  al., 
Respondents, 

Supreme  Coubt,  Second  Department,  General  Term,  May, 

1887. 

§§  769,  817,  818,  819. 

Consolidation  of  actions. —  When  ordered. — Actions    pending    in    the 
same  court  in  diffei'ent  counties. 

Where  a  plaintiff  commenced  an  action  in  the  snpreme  court  in 
Kings  county,  to  have  certain  real  property  of  a  decedent  declared 
his  property,  for  the  appointment  of  the  receiver  of  the  rents  and 
profits  and  a  conveyance  of  the  same  to  him,  and  thereafter  brought 
another  action  in  the  same  court  in  New  York  county,  against  two 
of  the  defendants  in  the  first  action  asking  similar  relief,  in  respect 
to  jicrsonal  property  devised  by  such  decedent, — Held,  that  the 
whole  controversy  could  and  should  be  settled  in  one  action  ;  that 
by  commeucing  the  first  action  in  Kings  county  the  plain  tiff  sub- 


*  The  decisicra  referred  to  in  the  Code  of  Civil  Procedure,  sections 
764  and  765,  is  a  final  written  finding  of  facts  and  legal  conclusions, 
with  the  directions  for  the  final  judgment  which  must  constitute 
a  part  ot  the  judgment  roll.  Adams  v.  Nellis,  59  Hoic.  Pr.  385. 
WLcre  the  defendant  in  an  action  for  assault  and  battery  dies  sub- 
sequent to  an  appeal  taken  by  him  from  a  judgment  against  him 
and  the  judgment  is  thereafter  reversed,  a  new  trial  should  not  be 
ordered,  us  the  cause  of  action  does  not  survive.  Comstock  r. 
Dodge,  ^8  Uow.  Pr.  97  ;  Atlantic  Dock  Co.  c.  Mayor,  53  N.  Y.  64. 
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mitted  to  the  jurisdiction  of  the  court  ia  tliat  county,  and  amotion 
there  made  to  consolidate  the  actions  was  j^roperly  granted. 
{Decided  May,  1887.) 

Appeal  by  plaintitf  from  an  order  consolidating  this 
action  witli  another  action  brought  by  liim  in  this  court 
in  New  York  county. 

On  October  26, 1883,  the  plaintiff  commenced  an  action 
against  "Margaretta  Dupignac,  Almira  Van  Buskirk, 
individually  and  as  a  committee  of  the  person  and  estate 
of  Eliza  Dupignac  and  Margaretta  H.  Dupignac,  adjudged 
lunatics,  George  Yan  Buskirk  individually  and  as  execu- 
tor named  in  the  alleged  such  will  and  administrator  of 
Catherine  Ann  Dupignac,  George  W.  Dupignac,  Edward  A. 
Dupinac  and  Adelaide  M.  Holbrook,"  in  this  court,  nam- 
ing, as  the  place  of  trial,  the  county  of  Kings. 

The  complaint  alleges  substantially  that  the  plaintiff, 
being  the  owner  of  certain  real  property,  conveyed  it  to 
Catherine  Ann  Dupignac  during  her  life-time,  to  prevent  a 
woman  whom  he  was  about  to  marry  obtaining  control  of 
it,  or  acquiring  a  right  to  dower  therein,  pursuant  to  an 
understanding  that  the  property  should  be  reconveyed  to 
the  plaintiff,  and  that  a  will  should  be  executed  by  the  said 
grantee,  devising  said  property  to  the  plaintiff,  in  case  she 
died  before  making  such  conveyance  ;  that  such  will  was 
afterwards  made  and  submitted  to  him  and  approved,  and 
she  agreed  to  execute  it,  and  he  was  informed  and  believed 
that  she  had  done  so  ;  that  she  died  on  July  15,  1886, 
seized  of  the  apparent  title  to  said  real  property,  leaving 
a  will  which  was  not  the  will  approved  and  submitted  to 
th3  plaintiff,  but  another  and  a  different  instrument ;  that 
this  will  did  not  devise,  ao  it  had  been  agreed  that  the 
decedent's  will  should,  said  property  to  the  plaintiff,  but 
devised  a  life  interest  in  said  real  estate  to  the  plaintiff 
and  remainder  to  his  brothers  and  sisters,  the  defendants, 
Elizabeth  Dupignac,  Margaretta  Dupignac,  Almira  Van 
Buskirk  and  Edward  A.  Dupignac,  and  bequeathed  the 
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personal  property  belonging  to  the  i)laintifr  to  the  defend- 
ant, Almira  Van  Buskirk  ;  that  said  iilaiutiflTs  will  was  not 
such,  but  that  the  decedent  was  induced  to  execute  it  by 
jtaud,  etc.,  and  that  it  was  therefore  fraudulent,  null  and 
void.  The  relief  demanded  was  practically,  that  the  title 
to  the  said  property  be  declared  in  said  plaintiff,  that  the 
defendant  and  each  of  them  be  required  to  execute  and 
doliver  to  the  plaintifi  good  and  sufficient  deeds,  in  such 
forms  as  the  court  shall  direct,  releasing  and  conveying  to 
the  plaintiff  all  their  title  to  all  of  the  premises  described 
in  the  complaint  ;  for  a  receiver  pendente  lite,  and  "for 
such  other  and  further  other  judgments  as  shall  be  just 
and  equitable,  with  costs." 

After  issue  joined  in  this  action,  the  plaintiff  instituted 
another  action  against  George  W.  Van.  Buskirk,  as  the 
er.Gciitor  of  Catherine  Ann  Dupignac,  in  the  supreme  court, 
Lijdng  the  venue  in  New  York  county.  In  the  complaint 
he  set  forth  substantially  the  same  facts  in  regard  to  the 
transfer  of  certain  personal  property  of  the  decedent, 
Catherine  Ann  Dupignac,  as  he  did  in  regard  to  the  real 
property  in  the  action  in  Kings  county,  and  demanded 
subst  mtially  the  same  relief  in  respect  to  such  personal 
property. 

Subsequently,  on  proof  of  these  facts,  an  order  was 
made  at  special  term,  on  motion  of  the  defendants,  after 
hearing  the  plaintiff  in  opposition  thereto,  directing 
"  that   the  action  in  the  supreme  court,  in  the  city  and 

county  of  New  York, be  and  the  same  is  hereby 

consolidated  in  this  action,  and  that  the  complaint  in  this 
action,  at  the  option  of  the  plaintiff,  be  deemed  amended 
so  as  to  include  all  the  allegations  in  the  complaint  in  the 
action  in  the  city  and  county  of  New  York  not  already  con- 
tained in  the  complaint  herein  ;  and,  in  case  the  plaintiff 
shall  exercise  said  option  in  favor  of  said  amendment,  that 
then  the  answers  of  the  defendants  Van  Buskirk  herein 
shall  be  and  stand  and  remain  as  their  answers  to  the  said 
amended  complaint ;  and  ....  that  the  motion  now 
Vol.  XU.-23. 
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pending  in  tte  action  consolidated  as  aforesaid  herein 
and  adjourned  until  the  5tli  instant,  be  heard  on  tlio  8th 
day  of  January,  instant,  at  ten  o'clock  A.  M.,  at  the  court- 
house, in  the  city  of  Brooklyn,  in  the  county  of  Kings 
as  a  motion  herein,  and  that  in  the  meantime  the  stay  of 
proceedings  in  £aid  motion  continue  for  the  purposes 
thereof  until  the  final  hearing  and  the  termination  of  said 
motion;"  setting  the  action  so  consolidated  down  for 
trial  on  the  third  Monday  of  January,  and  providing  that 
upon  filing  a  certified  copy  of  the  "  order  with  the  clerk 
of  the  supreme  court  in  and  for  the  city  and  county  of 
New  York,  he  deliver  all  process,  pleadings,  and  proceed- 
ings in  his  office  relating  to  the  said  action  in  the  city 
and  county  of  New  York  and  hereinbefore  described,  to 
the  clerk  of  the  county  of  Kings." 

From  that  order  the  defendant  took  this  appeal 

Louis  C.  Waehner  {WiUiam  L.  Clarh,  attorney),  for 
plaintiff-appellant. 

The  judge  at  special  term  in  Kings  county  had  no 
power  because  of  lack  of  jurisdiction  to  grant  the  order 
from  which  this  appeal  is  taken.  Section  769  of  the  Code 
of  Civil  PrDcedure  provides  that  "a  motion  upon  notice 
in  an  action  in  the  supreme  court  must  be  made  within 
the  judicial  district  in  which  the  action  is  triable  or  in  a 
county  adjoining  that  in  which  it  is  triable  ;  except  that 
where  it  is  triable  in  the  first  judicial  district  the  motion 
must  be  made  in  that  district."  ....  Assuming  that 
the  court  in  Kings  county  had  jurisdiction,  then  the  order 
was  improperly  granted,  and  should  be  reversed,  because 
the  two  actions  are  not  such  as  should  be  consolidated. 
1st.  The  parties  are  not  identical  Under  a  well  settled 
rule  of  law,  a  consolidation  of  actions  will  not  be  made 
unless  the  paiiies  to  the  actions  sought  to  be  consolidated 
are  the  same.  See  Mayor  v.  Mayor,  90  N.  Y.  B12 ;  Code 
Civ.  Pro.  §§  817-819.  2d.  The  causes  of  action  are 
different.     One  relates-to  real  estate,  and  the  other  to 
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personal  property  acquired  at  a  subsequent  period,  and 
the  issue  raised  by  the  answer  of  the  defendants  is,  who 
is  the  equitable  owner  of  the  real  estate,  and  who  is  the 
owner  of  the  personal  property?  to  determine  which,  will 
require  difierent  proof  to  a  considerable  extent  in  each 
action.  The  property  in  each  action  being  of  a  diflferent 
character,  the  rights  and  interests  of  the  parties  are 
different.  The  defendants  in  the  Kings  county  action  are 
interested,  if  at  all,  as  heirs  at  law  in  certain  real  estate, 
the  subject  matter  of  the  action,  while  the  subject  matter 
of  the  action  in  New  York  being  personal  property  the 
personal  representative  of  the  deceased  is  really  the  only 
proper  party  defendant,  and  some  of  the  defendants  of 
the  Kings  county  action  can  only  be  interested  as  next  of 

kin   in   the   subject   matter  of  the   action 3d. 

Both  actions  should  be  at  issue.  The  order  appealed 
from  deprived  the  plaintiff  of  his  right  to  receive  a  sworu 
answer  to  his  sworn  complaint — an  absolute  right  provided 
by  the  Code  of  Civil  Procedure. 

James  Troy  (H.  E.  SfricJdand,  attorney),  for  defendants- 
respondents. 

"  Where  two  or  more  actions  in  favor  of  the  same 
plaintiff  against  the  same  defendant,  for  causes  of  action 
which  may  be  joined,  are  pending  in  the  same  court,  the 
court  may  in  its  discretion  by  order  consolidate  any  or 
all  of  them  into  one  action."  Code  Civ.  Pro.  §  817. 
"  Where  one  of  the  actions  is  pending  in  another  court, 
the  supreme  court  may  by  order  remove  to  itself  the 
action  in  the  other  court  and  consolidate  it  with  that  in 
the  supremo  court."  id-  §  818.  There  is  but  one  supreme 
court  in  this  State,  and  the  different  judicial  departments 
are  but  divisions  thereof,  created  to  facilitate  the  adminis- 
tration of  justice.  The  court  is  the  same As 

between  courts  of  co-ordinate  jurisdiction,  that  court 
which  acquires  jurisdiction  first,  does  so  to  the  exclusion 
of  all  others.      The  supreme  court  in  the  second  depart- 
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ment  acquired  jurisdiction  of  the  persons  and  subject 
matter  of  this  controversy,  by  the  commencement  of  the 
first  action  therein  by  the  plaintiflf,  who  had  the  right  to 
name  the  place  of  trial  in  the  first  instance,  and  who 
selected  the  county  of  Kings,  and  by  the  service  upon  the 
defendahts  of  the  process  in  that  action  within  the  State, 
and  the  appearance  of  the  defendant?  in  the  action.  The 
motion  to  consolidate  was  made  in  this  action  ;  the  sec- 
tion of  the  Code  prohibiting  the  making  of  orders  in 
actions    in  the    first    department    by    courts    in    other 

departments  was  in  no  way  infringed  or  violated 

Although  the  exercise  of  the  power  to  consolidate  is  in 
the  discretion  of  the  court,  the  right  to  move  to  consolidate 
is  absolute.  Code  Civ.  Pro.  §  817.  A  plaintiff,  having 
placed  himself  within  the  jurisdiction  of  the  court  and 
invoked  its  power  and  jurisdiction  upon  a  subject  matter 
which  he  has  also  submitted  to  it,  cannot  afterwards 
withdraw  any  part  of  the  controversy  from  such  jurisdic- 
tion, and  a  submission  of  a  controversy  to  a  court  of 
competent  jurisdiction  involves  all  of  the  subject  necessary 
to  enable  the  court  to  determine  the  same  fully  and 
finally  so  as  to  do  justice  between  the  parties,  and  set  the 

matter  at  rest  forever If,  in  such  actions  in 

different  districts,  it  is  necessary  to  first  move  to  change 
the  venue  in  all  the  actions  sought  to  be  consolidated, 
into  the  department  in  which  the  action  is  pending, 
which  should  absorb  them  all,  then  the  right  to  move  to 
consolidate  does  not  exist  except  conditionally^,  and 
depends  upon  the  decision  of  the  motion  to  change  the 
venue,  and  a  denial  of  any  motion  to  change  the  venue 
upon  this  theory  takes  away  the  absolute  right  of  the 
court,  given  unconditionally  by  Code  Civ.  Pro.  §  817. 
See  Percy  v.  Seward,  6  Abb.  Pr.  326.  The  distinction 
made  formerly  on  questions  of  consolidation  between 
actions  at  law  and  suits  in  equity  no  longer  prevails  ;  the 
right  to  consolidate  exists  in  all  actions  where  the 
questions   to   be   tried   are   the   same,    and    also   where 
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diflFerent  causes  of  action  might  be  united.   Code  Civ.  Pro. 
§  817  ;  Eleventh  Ward  Bank  v.  Hay,  55  How.  Pro.  438. 

Pratt,  J. — The  plaintiflF  placed  himself  within  the 
jurisdiction  cf  the  court  by  commencing  this  action,  and 
is  amenable  to  its  orders.  We  think  the  whole  controversy 
can  be  and  should  be  settled  in  one  action,  and  find  no 
technical  obstacles  in  the  way  of  so  doing. 

There  can  be  no  doubt  of  the  power  of  a  court  which 
has  jurisdiction  of  the  person  of  a  plaintiff  to  so  control 
his  proceedings  in  other  jurisdictions  as  to  forbid  vex- 
atious litigation. 

As  the  obnoxious  proceeding  is  a  suit  instituted  in 
this  court,  a  motion  to  consolidate  was  properly  granted. 
Had  it  been  in  some  foreign  jurisdiction  we  might 
have  granted  an  injunction  against  its  further  prosecution. 

Order  affirmed,  with  costs.*  ^ 

Barnahd,  p.  J.,  concurred- 


*  After  the  graniing  of  the  order  of  consolidation  appealed  from, 
a  motion  theretofore  mode  by  the  plaintiff  for  an  injunction,  />«/«- 
dente  lite,  restraining  the  defendant  in  the  New  York  action  from 
interfering  with  or  disposing  of  the  jiersonal  property,  •which  was 
the  subject  thereof,  was  brought  on  for  argument.  Tue  defendants 
contended  that  the  action  having  been  consolidated  with  the  Kings 
county  action,  the  motion  should  bo  dismissed.  The  court  at  8i)ecial 
term  in  New  York  county  overruled  this  objection  and  granted  tlie 
motion,  holding  that  the  venue  of  the  New  York  action  should  have 
been  changed  to  Kings  county  before  the  court  in  the  second  dis- 
trict could  have  jurisdiction  to  order  a  consolidation  and  grant  the 
motion  (  Vide  the  opinion  of  the  special  term,  reported  18  Abft.  A".  C, 
204).  On  appeal,  the  order  made  on  this  determination  was  aliirm- 
ed  by  the  general  term  in  the  first  department  (Vide  opinion,  44 
JJuH,  45). 
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GOFF,  Respondent,   v.  YEDDER  et  al.,  Appellants. 

County  Court  of  Madison  County,  July,  1887. 

§§  223^,  2248,  2960. 

Summary  proceedings — Adjournment  of  case — Notice  to  surrender — 
Defenses — Construction  of  statute. 

Notice  by  the  purchaser  at  a  foreclosure  sale,  to  those  ia  possession 
of  the  premises  sold  requiring  them  to  deliver  up  possession 
thereof,  within  ten  days  from  the  time  of  the  service  of  the  notice, 
excluding  the  date  of  service,  is  sufficient,  although  it  does  not 
otherwise  specify  the  date  the  person  served  is  to  surrender 
possession.  [1,2] 

Burns  v.  Byrant  (31  N.  Y.  453),  foUowed.  [2] 

An  adjournment  of  a  summary   proceeding  pending  in  a  justice's, 
court  to  enable  the  petitioner  to  make  an  application  for  the  dis- 
solution of  an  injunction  order  restraining  the  proceedings,  does 
not  operate  as  a  discontinuance  of  the   proceedings,   and  render 
further  proceedings  therein  void.  [3,5_ii^2i^22j 

BoUer  v.  Mayor  (40  N.  Y.  Super.  [8  J.  &  8.}  523);  Kiernan  v. 
Eeming  (7  JV:  Y.  Civ.  Pro.  311),  not  followed  but  criti- 
cised. [*,s,^] 

The  provision  of  the  Code  of  Civil  Procedure  authorizing  the 
adjournment  of  summary  proceedings  in  the  discretion  of  the  judge 
or  justice  before  whom  they  are  pending,  to  procure  necessary 
■witnesses,  upon  proof  being  given  to  his  satisfaction,  does  not 
prohibit  an  adjournment  for  any  other  cause  satisfactory  to  the 
court.  [■"'.12,22]  Adjournments  for  that  cause  are  by  the  statute 
made  a  matter  of  absolute  right,  and  for  other  causes  discretionary. 

[19,21] 

The  rule  for  the  conduct  of  justices  in  summary  proceedings  is  the 
same  as  in  civil  actions  except  so  far  as  a  different  course  has  been 
prescribed  by  law.  [^] 

People  ex  re!.  White  v.  Loomis,  2  iV.  Y.  Civ.  Pro.  78,  followed. 

It  seams,  that  a  justice  of  the  peace  may  adjourn  a  civil  action  for 
reasons  other  than  those  mentioned  in  the  Code  of  Civil  Pro- 
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cedure,  section  2960  [i^]  and  this  although  they  have  only  sash 
jarisdiction  as  is  specially  conferred  upon  them  by  statute,  [^i] 

The  rnle  as  to  construing  statutas  so  as  to  accomplish  the  intent  of 
the  legislature  and  as  to  construing  the  word  "  may  "  where  it  is 
intended  to  be  obligatory  so  that  it  shall  mean,  "  must "  or  "  shall," 
statod,  [10-18J  and  the  authorities  reviewed.  [i3-ii>] 

In  con.s! ruing  statutes  the  sense  which  the  contemporary  members 
of  the  profession  put  ujjon  them  is  of  some  importance  and  some- 
times long  usage  is  a  just  standard  by  which  to  exi)0und  them.  [■^] 

Where,  in  summary  proceedings  brought  by  a  purchaser  at  a  fore- 
closure sale  to  remove  from  possession  those  on  the  premises  at 
the  time,  the  defendants  offered  to  prove  that,  prior  to  the  sale, 
an  agreement  was  made  between  the  plaintiff  and  the  defendants 
whereby  the  plaintiff  was  to  bid  o  J  the  premises  in  question  and 
hold  the  same  as  security,  and  reconvey  them  to  the  dcfendauts 
ujiou  being  paid  the  amount  of  the  mortgage  and  costs  ;  fJiat 
the  defendants,  relying  upon  said  agreement,  neglected  to  have 
anyone  else  bid  for  them,  and  the  jdaintiff,  uj^on  tend  jr  of  per- 
formance by  the  defendant,  had  refused  and  neglected  to  perform 
such  contract,  and  the  justice  excluded  such  testimony, — Held  no 
error :  [23.3*]  that  the  defendant's  remedy  was  L.y  a  motion  to  set 
osiJo  the  sale  or  by  an  action  for  specific  performance.  [^] 

Getting  v.  Mohr  M  Hun,  340),  followed.  [2*J 

(Decided  February,  1887.) 

Appeal  by  defendants  from  a  final  order  in  a  summary 
proceeding. 

The  opinion  states  the  facts. 

li.  J.  Fishj  for  defendants-appellants. 

E.  J.  Brown,  for  petitioner-respondent. 

Kennedy,  Co.  J. — This  is  a  proceeding  under  section 
2232  of  the  Code  of  Civil  Procedure,  to  remove  the  de- 
fendants from  certain  premises,  on  the  ground  that  the 
plaintiff  had  acquired  title  to  them  by  purchase,  at  a 
foreclosure  sale,  a  short  time  previous,  the  foreclosure  of 
the  same  being  by  advertisement 
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Before  the  precept  was  issued  in  the  case  the  plaintiff 
had  caused  a  notice  to  be  served  on  the  defendants  re- 
quiring them  to  deliver  up  possession  of  the  premises  so 
purchased  by  him,  within  ten  days  from  the  time  the 
notice  was  served,  excluding  the  day  of  service.  The 
defendants  claim  the  notice  was  insufficient,  for  the  rea- 
son that  the  Code,  section  2236,  says  that  "  the  petition 
must  state  that  a  notice  requiring  all  persons  occupying 
the  property  to  quit  the  same  by  a  day  specified,  has 
been  either  served  personally  upon  the  person  to  be  re- 
moved, or  affixed  conspicuously  upon  the  property,  at 
least  ten  days  before  the  day  specified  therein  ;"  while  the 
notice  served  upon  the  defendants  did  not,  as  they  claim, 
specify  a  day  upon  which  the  premises  must  be  surren- 
dered. 
[*]  We  do  not  think  the  objection  well  taken.     The 

defendants  could  not  have  been  misled  as  to  the 
time  when  they  were  called  upon  to  surrender  possession 
of  the  premises.  The  time  was  therein  specified  as  clearly 
and  distinctly  as  if  the  plaintiff  had  named  some  particu- 
lar day  for  the  performance  of  the  act  required  to  be  done. 
Li  Burns  v.  Bryant  (31  N.  Y.  453)  the  court  held,  in 
[-]  a  case  where  one  month's  notice  to  quit  was  neces- 
sary to  be  given,  and  the  landlord  had  served  a  notice 
requiring  the  tenant  to  surrender  on  a  day  named  in  the 
notice,  which  was  four  days  less  than  a  month,  that  the 
time  named  was  unimportant,  so  long  as  the  proceedings 
were  not  commenced  until  a  month  had  elapsed  from  the 
time  the  notice  was  served.  Within  the  doctrine  estabr 
lished  in  this  case,  we  have  no  doubt  of  the  sufficiency  of 
the  notice.  It  is  as  much  a  compliance  with  the  require- 
ments of  the  Code  to  designate  the  time  within  which  the 
surrender  is  required,  by  saying  ten  days  from  a  certain 
date  as  it  is  to  specify  a  particular  day  in  the  future. 

The  appellants  further  claim  that  the  justice  adjourned 
the  proceedings  for  a  cause  not  authorized  by  law,  and 
hence  there  was  a  discontinuance  of  the  same,  and  all  fur- 
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ther  proQeedings  on  the  part  of  the  justice  were  void.  "We 
understand  the  facts  upon  which  this  claim  is  based  to 
bs  as  follows :  The  defendants,  Mary  E.  Vedder  and 
Frank  W.  Schreck,  had  commenced  an  action  in  the  su- 
preme court  against  the  plaintiff  to  set  aside  the  foreclos- 
ure sale,  or  to  compel  him  to  perform  some  alleged  agree- 
ment in  connection  therewith,  and  that  for  this  reason  he 
had  no  legal  or  equitable  title  to  the  property,  and  so  had 
no  right  to  maintain  these  proceedings.  An  injunction  was 
procured  by  the  defendants  to  restrain  the  further  prosecu- 
tion of  the  proceeding  to  dispossess  them,  but  the  same 
was  not  served  upon  the  plaintiff  until  the  day  and  hour  for 
the  return  of  the  precept  at  ibe  office  and  in  the  presence  of 
the  justice.  Immediately  after  the  service  of  the  injunc- 
tion the  plaintiff  requested  an  adjournment  of  the  trial, 
"  to  enable  him  to  make  an  application  for  the  disso- 
[']  lution  of  the  injunction  order,"  and  the  court,  against 
the  objection  of  the  defendants,  "  that  anj'^  further 
proceedings  had  been  stayed  by  said  injunction  order," 
adjourned  the  proceedings  for  ten  days. 

It  will  be  noticed  that  the  plaintiff  did  not  ask  for  an 
adjournment  to  enable  him  to  procure  necessary  icitnesHe% 
nor  did  the  defendant  object  to  it  on  the  ground  that  a 
cause  had  been  assigned  for  delay  not  mentioned  in  sec- 
tion 2248  of  the  Code,  which  is  as  follows  : 

"  At  the  time  when  issue  is  joined,  the  judge  or  justice 
may,  in  his  discretion,  at  the  request  of  either  party,  and 
upon  proof  to  his  satisfaction,  by  affidavit  or  orally,  that 
an  adjournment  is  necessary  to  enable  the  applicant  to 
procure  his  necessary  witnesses,  adjourn  the  trial  of  the 
issue,  but  not  more  than  ten  days,  except  by  consent  of 
all  the  parties." 

The  defendants  claim  that  under  the  provisions  of 
this  section  of  the  Code  the  adjournment  was  unauthor- 
ized, because  it  was  not  granted  for  the  purpose  of  pro- 
curing necessary  witnesses,  but  to  enable  the  plaintiff  to 
dissolve  the  injunction.     In  support  of  this  proposition 
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of  law,  our  attention  has  been  called  to  Boiler  v.  Mayor 
(40  N.  Y.  Super.  [8  J.  ik  S.]  523),  and  Kiernan  v.  Re- 
[^J     ming  (7  N.  Y.  Cli\  Pro.  311),  both  of  the  cases  relat- 
ing to   adjournments  in  summary  proceedings.     In 
the  first-mentioned  one  Judge  Sandford  says  :  "  In  purely 
statutory  proceedings,    before   tribunals   of  special  and 
limited  jurisdiction,  the  provisions  of  the  statute  must  be 
strictly  complied  with,  and   compliance  therewith  must 
be  affirmatively  shown,  either  by  the  record  or  otherwise. 
No   intendment    in  favor   either  of  the   acquirement   or 
retention  of  jurisdiction  is  warranted.     By  expressly  au- 
thorizing adjournments  for   a  specified  purpose  and  on  a 
specified  condition,  the  statute    impliedly  prohibits  ad- 
journments, excapt  such  as  are  expressly  authorized." 
[•']         We  cannot  assent  to  the  conclusion  of  the  learned 
judge  as  stated  in  the  last  sentence  of  the  above  quo- 
tation from  his  opinion,  and  must  hold  otherwise. 

The  Code  says  the  applicant  may,  in  the  discretion  of 
the  judge  or  justice,  have  an  adj;)urnment  to  procure  his 
necessary  witnesses,  upon  proof  being  given  to  his  satis- 
faction, but  is  silent  as  to  any  other  cause  being  a  good 
ground  for  adjournmant.     So   long  as  it  does  not  posi- 
tively prohibit  an  adjournment  for  any  other  cause 
["]     satisfactory  to  the  court,  we  do  not  think  such  a  con- 
struction ought  to  be  given  to  the  section  as  would, 
in  many  cases,  work  a  grievous,  and  possibly  irreparable 
injury  to  a  party,  when  a  more  just  and  less  technical  rule 
would  protect  the  rights  of  both  parties.     3  Wait's  Frac. 
345,  lays  down  the  following  general  rule  relating  to  ad- 
journments :     "The  adjournment  of  the  trial  of  a  cause 
before  a  justice  of  the  peace  may  be  either  a  matter  of 
convenience,  or  a  matter  of  discretion,  or  a  matter  of  stat- 
utory right." 
[•]         In  ordinary  civil  actions  in  justice  court  the  Code, 
section  2960,  authorizes  an  adjournment  for  "  want  of 
some   ma  erial   testimony   or   witnesses,"    and   does  not 
leave  it  discretionary  with  the  justice  to  adjourn  or  not, 
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as  he  pleases,  but  says  he  miist  adjourn  upon  the  appli- 
cant complying  with  certain  conditions,  while  the  section 
uuder  consideration  only  permits  it, — if  the  defendants' 
position  is  correct, — to  procure  "necessary  witnesses," 
and  even  for  this  purpose  leaves  it  discretionary  whether 
the  adjournment  shall  be  had  or  not.  The  distinction 
between  the  two  grounds  is  very  radical  and  important, 
and  the  reason  for  this  difference  is  not  apparent.  If  a 
party  in  summary  proceedings  is  not  entitled  to  adjourn- 
ment, if  objected  to,  except  for  the  purpose  of  procuring 
witnesses,  there  is  danger  of  the  greatest  injustice  being 
done  many  times.  Sai)pose  a  defendant  in  such  a  pro- 
ceeding relied  upon  a  judgment-roll  or  some  other  mat- 
ter of  record,  or  a  deed,  contract,  or  other  paper,  which, 
through  some  inadvertence,  was  not,  at  the  hour  set  for 
trial,  in  his  possession,  but  which  could  be  obtained  in  a 
short  time  :  records  or  papers  which,  if  opportunity 
were  given  him  to  procure  and  put  in  evidence,  would  be 
a  valid  defense.  Under  the  rule  laid  down  by  Judge 
Sandfobd  he  would  have  no  right  to  an  adjournment,  be- 
cause he  could  not  honestly  swear  such  delay  was  neces- 
sary to  procure  witnesses.  An  affidavit  that  an  adjourn- 
ment was  necessary  to  enable  him  to  procure  testimony 
which,  if  procured  and  put  in  evidence,  would  establish  a 
successful  defense,  would  not  be  a  good  ground  under  this 
rule,  because  it  had  not  been  authorized  for  such  a  cause, 
and,  therefore,  was  impliedly  prohibited  by  statute. 

Take  another  illustration.  To  enable  this  plaintift  to 
make  out  a  case  against  the  defendants,  it  would  not  be 
njc23sary  for  him  to  swear  a  single  witness  as  to  his  pur- 
cliase  or  title  to  the  property  ;  his  affidavits  of  sale  in  due 
and  legal  form,  would  be  sufficient  evidence  for  this  pur- 
pose. And  yet  if,  while  on  his  way  to  court,  he  had  acci- 
dentally lost  them  and  needed  a  few  hours  or  a  few  days 
time  to  look  for  them,  or,  in  case  of  inability  to  find  them, 
a  few  days  time  to  procure  a  certified  copy  from  the 
county  clerk's  office,  he  would  not  be  entitled  to  an  ad- 
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jourumeiit,  if  the  defendants  objected,  because  lie  could 
not  truthfully  swear  it  was  necessary  for  the  purpose  of 
procuring  witnesses — it  would  be  impliedly  prohibited 
because  the  Code  does  not  state  that  an  adjournment  may 
bo  had  to  j)rocure  testimony.  So,  too,  if,  on  the  return  of 
the  precept  in  this  proceeding,  the  plaintifi's  wife  or  child 
were  lying  dead  in  his  house,  and  instead  of  asking  for 
an  adjournment  to  enable  him  to  dissolve  the  injunction, 
he  had  requested  the  court  to  adjourn  for  a  day  or  two  to 
enable  him  to  bury  his  dead,  it  would  have  been  a  fa  al 
error  because  there  was  an  "  implied  prohibition  "  against 
adjournments  except  to  procure  necessary  witnesses. 
The  same  unjust  and  arbitrary  rule  would  render  an  ad- 
journment illegal  if  the  plaintifi's  wife  or  child  had  been 
sick  and  absolutely  in  need  of  his  care,  or  his  house  had 
been  suddenly  destroyed  by  fire  and  it  were  necessary  for 
him  to  procure  another  home. 

Odier  illustrations  will  readily  suggest  themselves  to 
the  practicing  lawyer,  showing  the  unreasonableness 
of  such  a  construction  of  the  statute — a  construction 
harsh,  unnecessarily  technical,  unjust  and  needless,  and 
which  can  be  sustained  upon  no  ground  of  necessity  or 
public  policy,  nor  justifiable  on  the  ground  that  individual 
rights  must  sometimes  yield  to  rules  established  for  gen- 
eral convenience. 
[']  We   think  the  decision  of  the  court  in  Boiler  v. 

Mayor,  etc.,  and  in  Kiernan  v.  Eeming,  above  cited, 
are  shown  to  be  fallacious  and  unsound  in  People  eic  reZ. 
White  V.  Loomis,  2  N.  Y.  Civ.  Pro.  278. 

In  ordinary  civil  actions  the  statute  allows  the  justice 
four  days  time  for  deliberation  and  decision,  after  the 
cause  is  finally  submitted  to  him,  but  in  summary  pro- 
ceedings the  Code  gives  him  no  specified  time  within  which 
he  must  render  his  decision — does  not  even  allude  to  the 
matter,  so  that  under  the  ruling  of  Justice  Sandford  he  is 
impliedly  prohibited  from  taking  any  time  for  deliberation 
upon  the  decision  he  shall  render,  because  the  Code  does 
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not  say  he  may  take  time  for  such  an  object  Relying 
upon  the  decision  of  the  court  in  Boiler  v.  Mayor,  etc., 
Mr.  Justice  IxGR-VHAii  rovorsad  the  judgment  in  Kieruan 
I'.  Reming  because  tlie  justice  took  time  for  the  purpose 
of  rendering  his  docision,  holding  that  the  delay  for  such 
a  purpose  was  impliedly  prohiblt2d  by  statute.  But  in 
People  ex  re!.  White  v.  Loomis,  above  cited,  the  court  took 
a  diflferent  view  of  the  la-^v-,  arid  held  otherwise.  In  this 
case  the  justice  took  four  days  for  deliberation  and  de- 
cision, and  upon  appeal  the  court  held  upon  this  point  as 
follows  :  "We  think  that  where  summary  proceedings  are 
instituted  before  a  justice  of  the  peace  all  the  provisions 
in  respect  to  the  mode  of  piocedurs  in  actions  in  justice 
court  apply  to  such  proceedings  except  as  prescribsd  by 
statute.  Thus  the  provision  giving  the  justice  four  days, 
after  the  submission  of  the  cause  to  him,  to  render  his 
final  decision  in  certain  cases,  is  applicable  to  these  jiro- 
ceadings  before  a  justice." 

Under  this  decision  the  silence  of  the  statute  in  resjard 
to  any  particular  mode  of  procedure  is  not  necessarily 
an  implied  prohibition  of  judicial  action  on  the  part 
[*]  of  the  justice.  Within  this  decision  the  rule  of  con- 
duct for  justices  in  summary  proceedings  is  the  same 
as  in  civil  actions  except  so  far  as  a  difierent  course 
has  been  presciibed  by  law  ;  and  as  there  is  no  provision 
of  law  which  positively  prohibits  a  justice  in  summary 
proceedings  fi'om  adjourning  a  trial  for  other  cause  u  than 
procuring  witnesses,  this  authority  would  seem  to  justify 
us  in  holding,  as  we  do  hold,  that  there  is  no  implied 
prohibition  against  an  adjournment  for  other  causes  than 
the  one  named  in  the  Code. 

But  it  may  be  said  that  iu  civil  actions  the  justice  has 
no  right  to  adjourn  on  the  application  of  a  party  save  for 
the  "  want  of  material  testimony  or  witnesses,"  these 
being  the  only  two  grounds  stated  for  which  a  justice 
must  adjourn  (Code,  <$  2960),  and  hence  a  justice  has  no 
legal  right  to  adjourn  except  for  these  two  caases.     In 
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answer  to  this,  we  may  say  that  the  practice  of  adjourning 
for  other  causes  has  been  so  long  tolerated  and  approved 
bj  the  courts  that  it  has  become  the  unwritten  law  of  the 

land,  so  thoroughly  imbedded  in  justice  court  prac- 
£'"]     tice,    so   generally  understood    and   recognized    by 

attorneys,  that  any  departure  from  the  ordinary  mode 
of  procedure  in  regard  to  adjournment  would  be  regarded 
as  an  innovation  calling  for  an  immediate  remedy  by  the 
Legislature.  But  in  our  judgment  no  change  of  law  is 
required.  The  sections  of  the  Code  relating  to  adjourn- 
ments, fairly  and  reasonably  construed,  give  ample 
authority  to  justices  for  adjournments  upon  the  joining  of 
issue,  upon  satisfactory  jiroof  of  a  reasonable  and  jjroper 
cause,  other  than  the  necessity  of  procuring  witnesses. 
And  this  proposition  is  supported  by  Rose  v.  Stuyvesant, 
8  Johns.  426.  In  this  case  the  defendant  made  application 
to  the  justice  for  an  adjournment  because  of  his  sick  child. 
The  pliiintift  objected,  antl  the  court  declined  to  adjourn. 
On  an  appeal  for  this  alleged  error,  the  court  said  the 
justice  had  a  discretion  to  put  ojff  the  hearing  of  the  cause 
for  a  reasonable  time,  not  exceeding  six  days,  of  his  own 
motion, — this  discretion  is  not  an  arbitrary  one,  it  ought 
to  be  soundly  and  judiciously  exercised, — and  reversed 
the  judgment.  This  decision  establishes  two  propositions  : 
first,  that  justices  have  the  right  to  adjourn  for  other 
causes  than  those  specially  named  in  the  statute ;  second, 
that  it  is  the  duty  of  the  court  upon  the  return  day  of  a 
summons  to  adJDurn  a  case  upon  his  own  motion  if  neces- 
sary, provided  the  circumstances  are  such  that  injustice 
will  be  done  by  refusing  to  adjourn.  In  such  cases,  his 
discretion,  wisely  and  discreetly  exercised,  is  not  error. 
In  this  case  it  would  have  been  the  duty  of  the  justice  to 
have  adjourned  the  trial  upon  his  own  motion  if  neces- 
sary, for  at  least  eight  days,  to  enable  the  plaintiff  to  dis- 
solve the  injunction  if  possible,  and  it  would  have  been 
error  for  him  not  to  have  done  so,  even  if  it  should  be 
be  held  that  the  plaintiff  had  no  legal  right,  on  his  own 
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motion,  to  an  adjournment  save  to  procure  necessary  wit- 
nesses. 

We  are  not  unmindful  of  the  fact  that  justices  of  the 
peace  either  in  civil  actions  or  special  proceedings  have 
only  such  jurisdiction  as  is  specially  conferred  upon 
["J  them  by  statute  and  no  other,  nor  have  we  any  doubt 
that  in  the  discharge  of  their  duties  they  must  con- 
form to  the  provisions  of  law  applicable  to  the  proceed- 
ings before  them,  but  no  law-making  power  was  ever  wise 
enough  to  provide  for  every  emergency  that  might  pos- 
sibly arise  in  the  administration  and  enforcement  of  the 
statutes  it  may  have  enacted  for  the  government  of  the 
people,  and  for  this  reason  it  has  wisely  conferred  upon 
courts  the  power  to  exercise  a  sound  and  judicious  dis- 
cretion in  the  discharge  of  their  duties,  and  has  pro\'ided 
by  law  and  vested  in  them  the  right  to  do  within  the  law 
what  may  seem  right  and  just  when  the  emergency,  not 
provided  for  by  positive  enactment,  shall  arise  and  call 
for  judicial  action. 

Summary  proceedings  in  justice  court  to  recover  the 
possession  of  laud  have  become  an  important  part  of  our 
judicial  system  Previous  to  the  adoption  of  this  simple 
and  inexpensive  remedy,  parties  were  required,  in  many 
cases,  to  bring  actions  in  courts  of  record  and  be  subjected 
to  long  delay  and  great  expense  in  asserting  and  main- 
taining their  rights  to  the  possession  of  property ;  but 
now,  with  little  expense  and  slight  delay,  they  may  recover 
judgments  which  determine  their  rights  as  justly  and  con- 
clusively as  it  could  be  done  in  the  supreme  court  of  this 
State.  Limited  to  a  very  trilling  sum  when  the  action  is 
brought  to  recover  a  money  demand,  their  jurisdiction  is 
unlimited  in  the  value  of  property.  Where  the  right  of  pos- 
session is  at  issue  in  summary  proceedings,  the  palace  or 
the  hovel  .ire  alike  within  their  power  to  determine  who 
is  the  lawful  possessor.  Placed  beyond  the  reach  of  any 
court  or  judge  to  restrain  them  "except  in  a  case  where 
an  injunction  would  be  granted  to   stay  the   proceedings 
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in  an  ejectment,  brought  by  the  petitioner,  and  upon  like 
terms,  or  after  a  final  order,  except  in  a  case  where  an 
injunction  wouhl  be  granted  to  stay  the  execution  of  the 
final  judgment  in  such  an  action,  and  upon  like  terms,"  it 
would  seem  that  the  Legislature  intended,  to,  and  did  con- 
fer upon  them  all  those  discretionary  powers  in  the  mat- 
ter of  adjournments  that  courts  of  record  would  have  in 
an  action  brought  for  a  like  purpose,  and  that  in  the  dis- 
charge of  their  duties  in  such  proceedings  they  were  to  be 

the  exclusive  judges  of  all  matters  involving  the 
["]    necessity  and  propriety  of  the  exercise  of  a  sound 

discretion.  That  the  right  to  adjournment  is  not 
impliedly  prohibited  for  other  causes  than  the  one  named 
in  the  section  of  the  Code  under  consideration  we  think 
is  clear  if  we  give  it  that  construction  which  its  import- 
ance demands,  that  construction  which  is  implied,  or,  at 
least,  is  not  forbidden  by  its  language,  that  construction 
which  is  absolutely  necessary  in  furtherance  of  justice 
and  a  bar  to  the  p  arpetration  of  wrong,  a  construction 
justified  by  the  legal  rules  of  interpretation  of  statutes 
and  demanded  by  considerations  of  public  policy  for   the 

security  and  protection  of  individual  rights. 
["]  What  then  should  be  the  rule  of  construction  in 

this  case  ?  In  Supervisors  v.  United  States  (4  W'lll.  U.S. 
435),  Mr.  Justice  Swayne  says  "  that  where  power  is  given 
to  public  officers,  or  in  equivalent  language,  where  the 
public  or  individual  rights  call  for  its  exercise,  the  lan- 
guage used,  though  permissive  in  form,  is,  in  fact, 
peremptory.  What  they  are  empowered  to  do  for  a  third 
person,  the  law  requires  shall  be  done.  The  power  is 
given,  not  for  their  benefit,  but  for  his.  It  is  pi  iced  with 
the  depository  to  meet  the  demands  of  right  and  to  pre- 
vent the  failure  of  justice.  It  is  given  as  a  remsdy  to 
those  entitled  to  invoke  its  aid,  and  who  would,  otherwise, 

be  remediless. 
[^']  In   Tonnele   v.  Hall   (4  N.  Y.  140),  the  following 

language  is  used  :  "  It  is  a  sound  principle  that  such 
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construction  ought  to  be  put  upon  a  statute  as  may  best 
answer  the  intention  which  the  makers  had  in  view — anil 
that  is,  sometimes,  to  be  collected  from  the  cause  or 
necessity  of  making  it,  at  other  times  from  other  circum- 
stances. Whenever  the  intention  can  be  discovered,  it 
ought  to  be  followed  with  reason  and  discretion  in  its 
construction,  although  such  construction  may  seem  con- 
trary to  its  letter." 
['I  in   Mayor  v.   Furz  (3   HIH,  612),   Chief  Justice 

Nelson  says  :  "  Where  a  public  body  or  officer  has 
been  clothed  by  statute  with  power  to  do  an  act  which 
concerns  the  public  interest  or  the  rights  of  third  persons, 
the  execution  of  the  power  may  be  insisted  on  as  a  duty, 
though  the   phraseology   of  the   statute    be    permissive 

merely,  and  not  peremptory." 
['•]  "  Words  of  permission  should,  in  certain  cases,  be 

obligatory.  Where  a  statute  directs  the  doing  of  a 
thing  for  the  sake  of  justice,  the  word  may  means  the 
same  as  the  word  shall.  So  that  if  a  statute  says  a  thing 
may  be  done,  which  is  for  the  public  benefit,  it  shall  be 
construed    that  it  must   be  done"  {Dwarris  on  Slatufes, 

220). 
["]  May  in  a  statute  means  must  or  shall  when  the 

public  or  third  persons  have  a  claim  dejure,  that  the 
power  should  be   exercised    (Turnpike  Co.  v.  Miller,   5 

Johns.  Ch.  101  ; v. ,  1  Hill,  ^.* 

"  In  interpreting  statutes   the   word  may  should  be 
construed  as    equivalent   to   shall  or   mnst  in  cases 
['*]   where  the  good  sense   of  the  entire   enactment  re- 
quires it,  or  where  it  is  necessary  to  carry  out  the 
intention  of  the  legislature,  or  where  it  is  necessary  for 
the   preservation   or  enforcement  of  the  rights  and  in- 

*See  also  Carpentier  v.  Willet,  1  Abb.  O.  App.  Dec.  311;  Nor- 
tlirup  r.  People,  37  .V.  V.  203;  Hutson  r.  Mayor,  9  Id.  1G3 ; 
Livingston  r.  Mayor,  14  Id.  64;  Butf.Jo  &  Batavia  P.  R.  Co.  r.  Comm. 
of  Lancaster,  10  How.  Pr.  237;  Malcom  r.  Rogers,  5  Cow.  188  ; 
Caswell  r.  Allen,  7  John>>.  63  ;  Devine's  Case,  11  Abb.  Pr.  90. 
Vol.  Xn.— 24. 
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terests  of  the  public  or  third  persons  ;  but  where  there  is 
nothing  in  the  connection  of  the  language  or  in  the  sansa 
or  policy  of  the  provision  to  require  unusual  interpret- 
ation, its  use  is  merely  permissive  and  directory "  {1 
Bouvier  Laio  Diet.  218). 

Within  the  principles  of  construction  suggested  by 
the  above  authorities  the  word  may  in  section  2^.48  of  the 
Code  should  be  construed  to  mean  must.  It  is  true  that 
if  we  substitute  must  for  iruiy,  so  that  the  section  will 
read  "  must  in  his  discretion  "  the  sentence  would  be 
illogical  and  meaningless,  but  bad  grammar  and  senseless 
language  must  give  way  to  good  law  and  the  requirements 
of  justice. 

The  section,  therefore,  should  be  construed  to  mean, — 
however  it  might  read  after  the  substitution  of  the  woi  d 
must, — that  the  judge  or  justice  must  adjourn  for  tho 
purpose  of  procuring  necessary  witnesses,  upon  proof  to 
his  satisfaction  being  given  by  the  applicant,  because  the 
legislature  does  not  possess  the  power  to  confer  upon  any 
court  the  discretion  to  deprive  a  party  of  the  right  of  a 
reasonable  opportunity  at  the  joining  of  issue  to  j)ro- 
cure  his  witnesses  and  his  evidence  in  the  prosecution  or 
defense  of  an  action.  The  right  to  trial  carries  with  it  the 
inherent  right  of  preparation  for  trial  and  the  right  to  de- 
mand of  a  court  that  it  shall  issue  its  process  to  procure 
the  attendance  of  witnesses  and  the  production  of 
evidence  before  it.  To  say  that  the  justice  has  any  dis- 
cretion as  to  whether  he  will  or  will  not  give  a  party  any 
opportunity  to  procure  his  witnesses  is  to  concede  to 
him  the  possession  of  arbritrary  powers  only  equaled  by 
the  star-chamber  courts  of  the  past.  To  assert  the 
existence  of  such  a  discretion  at  such  a  time  is  to 
state  a  proposition  which  needs  no  illustration,  argument 
or  authority,  to  show  its  absurdity  or  illegality,  because, 
if  such  a  discretion  exist,  the  court  would  possess  the 
legitimate  power  to  compel  a  party  to  go  to  trial  at  once, 
without  the  privilege    of    the   production    of   evidence 
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before  it,  it  would  possess  the  power  to  make  the  issuing 
of  a  subpoena  for  witnesses,  or  a  venire  for  a  jury  a  useless 
and  needless  ceremony  by  reason  of  the  haste  with  which 
it  would  have  the  right  to  render  its  judgments. 

The  right  to  adjournment  upon  the  joinder  of  issue,  for 
the  purpose  of  procuring  necessary  and  material  witnesses 
and  evidence,  is  one  of  those  individual  rights  thatare 
above  and  beyond  the  discretion  of  any  judge  or  justice  in 
summary  proceedings.  It  is  a  personal  right  higher  than 
any  statute,  and  which  no  statute  can  take  away.  Due 
process  of  law  would  be  no  longer  a  protection  to  life, 
liberty  or  property,  if  courts  possessed  the  power  or  the 
discretion  to  refuse  a  party  such  process  and  the  oppor- 
tunity to  execute  it,  as  the  emergency  might  require, 
not  exceeding  the  time  limited  by  statute  for  adjourn- 
ments. In  civil  actions  the  law  deprives  the  justice  of  the 
power  to  exercise  any  discretion  whatever  as  to  whether 
he  will  or  will  not  adjourn  for  the  want  of  necessary 
testimony  or  witnesses,  by  declaring  that  he  must  ad- 
journ for  such  a  purpose,  and  no  valid  reason  can  be 
suggested  why  a  different  rule  should  prevail  in  summaiy 
proceedings. 

Instead,  therefore,  of  prohibiting  adjournments  for 
other  causes  than  the  one  named,  we  think  the  intention 
of  the  law,  rightly  construed,  is  to  take  away  the  discre- 
tion of  the  justice  or  judge  in  relation  to  adjournments 
when  necessary  for  the  procurement  of  witnesses,  and 
make  adjournments  mandatory  upon  him  for  such  a  pur- 
pose, and  to  leave  adjournments  upon  other  grounds  to 
rest  in  his  discretion.  By  this  construction  of  the  law 
the  right  to  a  fair  and  impartial  trial  does  not  rest  in  the 
discretion  of  the  court  but  is  assured  and  protected  by  a 
legal  command  which  it  dare  not  disregard,  or,  if  disre- 
garded, there  would  be,  by  appeal,  a  remedy,  to  undo 
the  wrong  ;  but  if  discretion  is  conferred  by  statute  to  ad- 
journ, or  not  to  adjourn,  the  wrong  would  be  without  a 
legal  remedy.    Taking  the  statute  as  it  now  reads,  there  is 
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in  it  the  assertion  of  judicial  power  which  the  legislature 
had  no  legal  right  to  confer,  because  it  says  that  "  upon 
proof  to  his  satisfaction,  by  affidavit  or  orally,  that  an  ad- 
journment is  necessary  to  enable  the  applicant  to  procure 
his  necessary  witnesses,"  the  justice  may,  even  then,  re- 
fuse to  adjourn.  It  is  a  matter  of  discretion  with  him, 
even  when  satisfied  by  proof  that  an  adjournment  is  neces- 
sary, to  grant  or  withhold  from  a  party  the  opportunity 
of  procuring  his  witnesses  and  making  necessary  prepar- 
ations for  trial.  Instead  of  specifying  a  purpose  or  con- 
dition, as  claimed  by  Judge  Sandfoed,  the  law  as  it  read^ 
has  specified  no  grounds  whatever  for  which  an  adjourn- 
ment may  be  had  as  a  matter  of  right;  it  specifies  no  pur- 
pose and  no  condition  which  makes  it  obligatory  upon 
the  court  to  adjourn.  Since  the  statute  has  named  no 
cause,  no  purpose  or  condition  which  entitles  a  party  to 
an  adjournment  as  a  matter  of  legal  right,  by  what  pro- 
cess of  reasoning  can  it  be  claimed  that  there  is  an  implied 
prohibition  against  adjournments  for  any  reasonable 
cause  ?  As  the  statute  reads,  the  whole  matter  of  ad- 
journment rests  in  the  discretion  of  the  justice  without 
any  express  or  implied  restrictions  upon  its  exercise ;  and 
hence  the  decision  of  the  court  in  Boiler  v.  Mayor  has  no 
solid  foundation  upon  which  it  can  stand. 

But  there  is  another  authority  to  which  we  can  with 
propriety  appeal  in  support  of  that  construction  of  the 
law  for  which  we  contend.  The  law  in  relation  to  ad- 
journments is  substantiall}'  the  same  in  the  present  Code 
as  in  the  Eevised  Statutes.  For  a  long  period  of  years 
l)3nch  and  bar,  by  their  acquiescence  in  the  adjournment 
of  trials  by  justices  for  other  causes  than  those  named  in 
the  law,  have  recognized  the  necessity  of  that  construc- 
tion which  we  have  suggested  is  the  true  one.  The  fact 
that  the  records  of  the  appellate  courts  do  not  show  that 
the  question  has  ever  been  raised  before  the  case  of  Boi- 
ler V.  Mayor  would  seem  to  indicate  that  lawyers  and 
judges  had  no  faith  in  the  doctrine  of  the  implied  pro- 
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hibition  of  adjournmenta  for  other  cases  than  those 
named  iu  the  statute.  We  are  told  by  Kent  that  in  the 
construction  of  statutes,  the  sense  which  the  contem- 
porary msmbers  of  the  profession  had  put  upon  them  is 
doomed  of  some  importance,  and  that  sometimes  long 
u-^age  is  a  just  medium  to  expound  them  by,  and  that  the 
m.^aning  of  things  spoken  or  written,  must  be,  as  it  has 
been  constantly  received  to  be,  taken  from  common  accep- 
tation. Taking  this  suggestion  as  our  guide,  the  experi- 
encQ  of  the  practicing  lawyers  of  this  State  in  the  trial  of 
causes  iu  justice  ourts  miy  be  safely  invoked  in  dis- 
approval of  the  rule  asserted  by  Judge  Sandford  in  Boi- 
ler V.  Mayor  and  in  support  of  a  more  liberal  construc- 
tion of  the  section  of  the  Code  under  consideration.  The 
construction  which  they  have  given  the  law  and  which 
they  have  found  necessary  to  give  it  in  actual  practice  is 
in  accordance  with  that  construction  which  we  think  is 
fully  justified  as  a  matter  of  law.  Public  sentiment  is 
soraotimes  juster  and  greater  than  the  letter  of  the  law, 
juster  and  wiser  sometimes  than  the  decisions  of  courts, 
and  were  we  to  rely  upon  it  wholly  iii  construing  the  law 
in  question  we  should  find  a  sure  and  safe  way  out  of  the 
dilemma  in  which  justices  and  lawyers  are  placed  by  the 
decisions  in  Boiler  ??.  Mayor  and  Kiernen  v.  Reming. 

The  grounds  of  application  for  adjournments  in  justice 
courts  are  as  varied  and  important  as  in  courts  of  record, 
and  the  law  should  leave  such  courts  in  possession  of 
ample  power  to  d  >  what  may  be  necessary  under  the  cir- 
cumstances of  each  case.  The  justice  must  render  judg- 
ment according  to  lav«r  and  equity  as  the  very  right  of  the 
case  appears  if  the  case  is  tried  before  him  ;  this  neither 
he  nor  a  jury  can  do,  many  times,  if  he  has  no  right  to 
adjourn  a  case  except  for  the  purpose  of  procuring  neces- 
sary witnesses.  The  validity  of  some  law  or  the  deter- 
mination of  some  legal  question  may  bo  all  that  is  neces- 
sary to  settle  the  rights  of  the  parties  :  shall  he  not  have 
opportunity  to  procure  an  attorney  to  protect  his  rights  ? 
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He  may  need  no  witness,  but  only  some  record,  con- 
tract or  other  paper.  Shall  he  be  refused  a  reasonable 
time  to  procure  them  ?  His  wife  or  child  may  be  sick  or 
dying  at  the  very  hour  he  is  required  to  appear  in  court 
in  answer  to  the  precept.  Shall  he  be  told  by  the  justice 
that  there  is  an  implied  prohibition  against  adjournments 
for  such  a  cause,  and  that,  if  he  cannot  swear  that  tlie 
adjournment  is  necessary  to  procure  witnesses,  he  must 
proceed  to  render  judgment  against  him  ?  We  do  not 
believe  in  such  a  doctrine.  The  Legislature  builded  wiser 
than  it  knew  when,  with  one  exception,  it  omitted  to  name 
all  the  causes  for  which  an  adjournment  might  be  had, 
and  left  it  to  the  impartial  judgment  and  sound  discretion 
of  the  justice  to  adjourn  for  such  causes  as  would  promote 
the  e"nds  of  justice.  For  one  cause,  and  one  only,  as  we 
construe  the  law,  it  is  said  no  discretion  shall  be  exer- 
cised.    It    shall  be  a  matter    of  right ;  for  this  cause 

there  shall  be  no  denial  by  judge  or  justice, 
poj  a  Qeneral  usage,  long  continued  and  hitherto 
unquestioned,  has  great  force,  and  the  practical  con- 
struction of  the  law,  by  so  many  public  officers,  though  not 
given  upon  adverse  litigation,  has  still  much  of  the 
weight  of  judical  decision  and  should  not  be  lightly  dis- 
regarded" (Easton  v.  Pickersgill,  55  N.  Y.  310 ;  Easton 
V.  Pickersgill,  26  Hun,  282  ;  Easton  v.  Pickersgill,  6  Id. 
109;*    Brown  on  Usages,  179). t 

By  illustration  and  argument,  by  construction  of  law 
and  the  decisions  of  courts,  we  have  sought  to  show  that 
the  doctrine  of  implied  prohibition  of  adjournments  in  jus- 
tice courts  for  other  causes  than  the  ones  named,  has  ex- 
istence independent  of  the  statutes. 

But  we  think  we  are  justified  in  holding  that  in  civil 
actions  and  summary  proceedings  the  right  to  adjourn- 
ment is  based  upon  the  impregnable  ground  of  statutory 

♦Affd,  64  i^.  F.658. 

t  See  also,  to  same  effect,   Meriam  v.  Harsen,  2  Barb.  Ch.  232  ; 
Bank  of  Utica  v.  Mersereau,  3  Id.  528  ;  Fort  v.  Burcb,  6  Barb.  GO. 


CIVIL  PKOCEDUKE  REPORTa  375 

Gofif  V.  Vedder. 

law.  Section  2868  of  the  Code  is  follows  :  "  A  justice  of 
the  peace  mast  hold  within  his  town  or  city  a  court  for 
the  trial  of  any  action  or  special  proceeding  of  which  he 
has  jurisdiction  brought  before  him.  He  must  hear,  try 
and  determine  the  same  according  to  law  and  equity,  and 
for  that  purpose,  where  special  provision  is  not  other- 
wise made  by  law,  the  court  is  vested  with  all  tlie  necessary 
powers  p)ssessed  by  the  supreme  courts  ]f  the  doctrine 
asserted  in  Boiler  v.  Mayor  is  sound  law,  then  the  above 
is  a  useless  and  needless  provision:  more  than  this,  it  is  a 
misleading  one.  It  seems  to  us,  however,  that  the  Legis- 
lature by  this  ejection  has  vested  in  justices  of  the  peace 
the  same  broad  and  ample  powers  that  the  supreme  court 
possesses  in  relation  to  the  hearing,  trial,  and  determin- 
ation of  cases  before  them,  as  to  adjournments  within  the 
time  allowed  for  them  by  law,  and  there  are  no  limitations 
or  restrictions  upon  them  as  to  the  grounds  of  application 
for  the  postponement  of  the  trial  of  an  aoiion  or  special 
proceeding  pending  before  them.  It  is  just  as  impossible 
to  name  the  causes  for  which  a  trial  should  be  postponed 
in  justice  court  as  it  is  in  supreme  court;  and  it  was  un- 
doubtedly because  of  this  fact  that  justices  have  been 
vested,  for  certain  purposes,  with  all  the  necessary 
powers  of  the  supreme  court.  In  justice  court  "  special 
provision  is  not  otherwise  made  by  law  "  for  adjourn- 
ment except  for  the  purpose  of  procuring  testimony  or 
witnesses.  But  adjournments  are  necessary  for  other 
causes  than  these.  "What  these  causes  might  be  it  was 
impossible  to  tell,  and  hence  the  Code  has  conferred  on 
justices  the  same  jurisdiction  and  discretion  that  a  judge 
of  the  supreme  court  would  have  upon  a  like  application 

to  adjourn. 
["j    .        No  implied  prohibition  of  the  statute  is  invoked 

by  a  judge  of  a  court  of  record  to  prevent  his  adjourn- 
ment of  a  cause  when  the  merits  of  the  application  com- 
mend themselves  to  his  judgment,  and  it  seems  to  us  that 
a   court,   possessing  all   the  necessary    powers    of    the 
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supreme  court  for  the  trial,  hearinc^,  and  determination 
of  an  action  or  special  proceeding,  where  special  provision 
is  not  otherwise  made  by  law,  is  not,  and  cannot  be  im- 
pliedly prohibited  from  adjourning  a  trial  pending  before 
it  for  other  causes  than  the  one  named  in  the  statutes 
relating  to  adjournments. 

In  the  year  1326,  during  the  reign  of  Edward  III., 
justices  of  the  peace  were  first  established.  Their  juris- 
diction then  was  of  a  very  limited  character,  but  gradually, 
century  by  contury,  Parliament  and  Legislature, — appre- 
ciating their  importance  to  the  government  and  the  people, 
their  necessity  for  the  preservation  of  law  and  order  in 
their  several  communities,  their  usefulness  in  affording  a 
speedy  trial  in  civil  and  criminal  actions  and  proceedings, 
the  great  advantages  in  having  courts  easily  and  inexpen- 
sively accessible  to  the  people,  recognizing  the  fact  that 
there  were  men  in  every  community  to  Vv^hom  the  people 
were  willing  to  sumit  their  rights  and  their  interests  for 
adjustment  in  accordance  with  the  forms  of  law  established 
for  their  decision — men  not  unworthy  of  having  confided  to 
them  the  powers  of  the  supreme  court  in  many  important 
matters, — have  gradually  extended  their  jurisdiction  until 
to-day  in  this  State  it  includes  money  demands  to  a,n 
amount  in  excess  of  the  ordinary  sums  in  dispute  betv/een 
individuals  ;  in  criminal  matters  embra'jing  substantially 
all  the  misdemeanors  committed  in  any  community  ;  in 
summary  proceedings  unlimited  in  their  jurisdiction  so 
far  as  the  value  of  property  is  concarnad.  To  say  that 
such  a  court,  so  varied  in  its  powers,  required  to  perform 
all  the  numberless  duties  imposad  upon  it  by  law,  com- 
manded to  hear,  try,  and  determine  all  actions  and 
special  proceedings  according  to  law  and  equity,  is  under 
an  implied  prohibition  not  to  adjourn  a  cause  unless  it  be 
for  some  purpose  and  some  condition  specifically  named 
in  some  statute,  would  be  to  surround  it  with  restrictions 
which  would  impair  its  usefulness,  reduce  it  to  such  a 
technical  course  of  procedure  in  matters  of  practice  as  to 
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inako  it  hazardous  for  a  party  to  commence  or  defend  an 
action  therein,  and  subject  the  citizens  of  every  com- 
munity to  inconveniences  and  injustice  not  contemplatad 
by  the  legislature.  That  higher  law  of  justice  which  ex- 
pression in  human  enactments  in  interwoven,  unseen  and 
undefined,  into  the  the  very  warp  and  woof  of  every 
statute  which  affacts  the  right  of  the  citizen  to  a  fair 
and  impartial  trial  in  every  courl  of  justice,  so  in  every 
law  that  confers  upon  courts  the  power  to  hear,  try,  and 
determine  any  action  or  proceeding  is  implied  the  power, 
if  no  express  authority  is  given,  to  protect  by  adjourn- 
ment every  right  and  every  interest  which  the  law  of  the 
land  has  given  it  power  and  jurisdiction  to  determine, 
within  the  limitation  as  to  time  which  the  statute  has 

prescribed. 
["]  One   question  yet    remains  for   consideration. 

Upon  the  trial  of  this  cause  the  defendants  offered  to 
prove,  among  other  things,  that  prior  to  the  foreclosure 
sale,  an  agreement  was  made  and  entered  into  between 
the  plaintiff  and  said  defendants  Mary  E.  Vedder  and 
Frank  W.  Schreck,  in  and  by  which  the  j  laintiff  was  to 
bid  off  the  premises  in  question  for  them  and  hold  the 
title  to  the  same  as  security  only,  and  was  to  reconvey 
the  same  to  the  defendants  upon  being  paid  the  amount 
of  said  mortgage  and  costs  ;  that  the  defendants,  relying 
upon  said  agreement,  neglected  to  have  any  one  else  bid 
for  them,  and,  in  consequence  thereof,  the  premises  were 
struck  oft'  to  the  plaintiff  for  $1,250  ;  that  the  plaintiff 
had  neglected  and  refused  to  carry  out  such  agreement ; 
that  the  defendants  had  tendered  performance  and  were 
ready  and  willing  to  pay  plaintiff  the  amount  of  said 
mortgage  and  costs,  and  had  brought  an  action  in  supreme 
court  to  enforce  said  agreements  and  compel  plaintiff  to 
reconvey  the  premises  to  them  ;  and  that  such  action  was 
then  pending ;  to  all  of  which  the  i)laintiff  objected  as  in- 
competent and  inadmissible,  and  the  objections  were  sus- 
tained.   We  think  the  justice  was  right  in  his  ruling.     It 
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■was  not  proper  for  liim  to  try  the  various  questions 
[**]     suggested  by    the    oflfer  of   the    defendants.     The 

remedy  of  the  defendants  was  by  a  motion  in  supreme 
court  to  set  aside  the  sale,  or  by  an  action  in  said  court 
to  compel  the  plaintiff  to  perform  the  alleged  agreement. 
Tho  plaintiff  had  proven  his  case  by  putting  in  evidence 
the  affidavits  of  foreclosure  in  due  and  legal  form,  show- 
ing his  title  to  the  premises  and  his  legal  right  to  the 
possession  thereof.  Where  premises  were  sold  upon 
execution  and  the  purchaser  sought  to  get  possession  of 
the  same  by  summary  proceedings,  the  conrt  said,  in 
Getting  v.  Mohr,  34  Hun,  340,  as  follows  :  "  The  sale  was 
proven,  and  that  a  title  had  been  perfected  under  it.  This 
is  all  the  plaintifi  was  called  upon  to  establish.  It  was 
not  the  proper  place  to  try  collaterally  the  validity  of 
the  judgment.  When  a  sale  by  execution  was  proven 
and  the  sale  had  been  made  affectual  by  the  sheriff's 
deed,  this  was  all  that  was  required  by  the  Code  to  con- 
fer jurisdiction  on  the  magistrate."  We  can  see  no  reason 
why  the  rights  of  a  purchaser  are  not  the  same  upon  fore- 
closure as  upon  execution  sale.  The  title  in  either  case 
passes  away  from  the  owner  by  virtue  of  legal  proceedings, 
and  a  like  remedy  is  given  the  purchaser  in  summary 
proceedings  to  recover  possession  of  the  property.  If  the 
validity  of  a  sale  upon  judgment  and  execution  cannot  be 
questioned  in  such  proceedings,  we  think  defendants  were 
rightly  excluded  by  the  justice  from  proving  the  defense 
set  forth  in  their  answer. 
Judgment  affirmed. 
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WEIL   V.  KEMPF,  et  al. 

City  Court  of  New  York,  Trial  Term,  February,  1887 

§§  191,  Bubd  2,  1309,  3192. 

Appeal — Cannot  be  taken  to  court  of  appeals  from  judginent  of  New 

York  court  of  common  pleas  ajflrniiny  jiuVpnent  of  the  New  York 

city  court,  without  i)ermission —  ]f7<wi    service  of  notice  of 

entry  on  appellant  not  necessary  h'fore  action  against  his 

sureties  on  an  undertaking  on  appeal. 

An  appeal  cannot  bo  taken  to  the  court  c>f  appeals  from  a  judgment 
of  the  general  term  of  the  New  York  court  of  common  pleas  ren- 
dered on  appeal  from  a  judgment  of  the  city  court  of  New  York, 
unless  the  court  of  common  jileas  jiermits  such  appeal  by  order 
duly  made  and  entered.  The  act  (Laws  of  1886,  chap.  418),  per- 
mitting such  api)eals  is  unconstitutional  in  all  its  parts. 

It  is  not  necessary  to  give  notice  of  entry  of  an  order  of  judgment  of 
the  New  Y'ork  court  of  common  pleas  affirming  a  judgment  of  the 
city  court  of  New  York,  ia  an  action,  before  bringing  suit  upon  an 
undertaking  given  by  the  appellant  on  such  appeal. 

Porter  v.  Kingsbury  (5  Han,  597  ;  aff'd,  71  N.  Y  68),  Roe  v.  Beach. 
(7  Daly,  95;  aflTd,  76  N.  Y.  164),  distingiiished. 

It  seems,  that  it  is  not  necessary  to  give  notice  of  the  entry  of  a 
judgment  in  the  court  of  appeals,  affirming  a  judgment  of  an 
inferior  court  rendered  in  an  action  before  bringing  suit  against 
the  sureties  on  an  undertaking  oa  such  appeal. 

{Decided  Februaiy,  1887.) 

Trial  before  the  court  without  a  jury,  of  an  action  on 
au  undertakiDpj  on  appeal. 

The  facts  appear  in  the  opinion. 

H.  FoXj  for  plaintiff 

S.  H.  BandaU,  for  defendant. 
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McAdam,  Cli.  J. — There  can  be  no  appeal  from  an 
affirmance  of  a  judgment  by  the  general  term  of  common 
pleas  to  the  court  of  appeals,  if  the  action  be  one 
originally  commenced  in  this  court,  unless  the  court  of 
common  pleas  permits  such  appeal  by  an  order  duly  made 
and  entered  {Code,  §  191,  subd.  2).  The  act  of  183G  (ch. 
418)  permitting  such  appeals,  without  permission  of  the 
court  of  common  pleas,  has  been  held  by  the  court  of 
appeals  to  be  unconstitutional  in  all  its  parts  (Jones  v. 
Jones,  25  Weekly  Dig.  327). 

The  appeal  taken  herein  to  the  court  of  appeals  was, 
therefore,  a  nullity,  and  has  no  force  or  significance  what- 
ever. The  only  other  question  in  the  case  is  whether 
the  plaintiff  ought  to  have  alleged  in  his  complaint  notice 
to  the  adverse  party  of  the  entry  of  judgment  of  affirm- 
ance, as  required  by  section  1S09  of  the  Code. 

This,  of  course,  depends  whether  this  section  is 
applicable  to  appeals  from  the  city  court  to  the  common 
pleas.  Section  3192  of  the  Code  provides  that  titles  first 
and  third  of  chapter  12  of  the  act  shall  apply  to  and 
govern  such  appeals.  Section  130J  is  p.irb  of  title  first, 
chapter  12,  and  is  seemingly  applicable.  That  section, 
however,  reads  as  follows :  "  An  action  shall  not  be  main- 
tained, upon  an  undertaking  given  upon  appeal,  taken  as 
prescribed  in  title  third,  fourth,  or  fifth  of  this  chapter, 
until  ten  days  have  expired  since  the  service,  upon  the 
attorney  for  the  appellant,  of  a  written  notice  of  the  entry 
of  a  judgment  or  order  affirming  the  judgment  or  order 
appealed  from,  etc." 

In  the  present  case,  the  appeal  was  not  taken  as  pre- 
scribed in  title  third,  fourth  or  fifth  of  chapter  12,  and 
hence  the  prohibition  against  suits  without  notice  is 
inapplicable.  Title  third  applies  to  "appeals  to  the 
supreme  court  from  inferior  courts."  Title  fourth  applies 
to  "  appeals  to  the  general  term  of  the  superior  court  from 
judgments  rendered  in  the  same  court." 

Title  fifth  applies  to  appeals  in  special  proceedings. 
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Title  three  does  not  apply,  because  the  appeal  was  not  to 
the  supreme  court.  Title  fourth  does  not  apply,  l)ecause 
the  appeal  to  the  general  term  of  the  common  pleas  was 
not  from  a  judgment  of  that  court. 

Title  fifth  does  not  apply,  because  the  undertaking  was 
not  given  in  a  special  proceeding,  but  in  an  action. 

An  action  on  an  undertaking  given  on  appeal  to  the 
court  of  appeals  may  be  maintained  without  service  of  the 
notice  required  by  section  1309  (fiupra),  because  such  ap- 
peals are  regulated  by  title  second  of  chapter  12,  and  the 
notice  is  only  required  in  the  appeals  regulated  by  titles 
three,  four  and  five  {Code,  §  ISC'?).  The  obvious  reason  for 
this  is,  that  as  the  court  of  appeals  is  the  court  of  last 
resort,  there  is  nothing  left  for  the  defeated  litigant  and 
the  surety  to  do  but  p«ay  up,  and  the  creditor  is  free  to 
enforce  his  remedies  without  further  delay. 

The  court  of  common  pleas  is  the  court  of  last  resort 
on  appeals  from  the  city  court,  so  that  the  reason  which 
omitted  the  court  of  appeals  from  the  prohibition  applies 
with  equal  force  to  undertakings  on  appeal  to  the  common 
pleas  from  the  city  court.  Section  1903  of  the  present 
Code  is  a  re-enactment  of  section  348  of  the  old  Code, 
which  did  not  require  notice  of  affirmance  as  a  condition 
of  suing  the  sureties  on  an  undertaking  on  apj^eal  from 
the  city  (then  marine)  court  to  the  common  pleas,  such 
appeals  being  regulated  by  sections  352  and  354  of  the  old 
Code.  Section  3192  of  the  new  Code,  in  making  titles 
first  and  third  applicable  to  the  city  court,  was  not  to 
engraft  the  entire  provision  of  these  titles  on  the  city 
cour^  practice,  because  some  of  them  are  inconsistent,  one 
with  the  other,  and  unfitted  to  carry  into  practical  effect 
the  object  intended. 

They  were  to  apply,  as  far  as  the  language  was  applic- 
able, to  the  then  existing  law  and  practice. 

The  intention  of  section  3192  was  not  to  change  the 
language  or  legal  interpretation  of  section  1309. 

The  latter  section  was  to  apply,  as  far  as  its  language 
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was  applicable,  not  further;  and  by  no  metbod  of  reading 
section  1309  can  it  be  said  that  notice  of  affirmance  was 
necessary  to  be  given  as  a  condition  of  suing  upon  an 
undertaking  on  appeal  given  in  any  case,  unless  taken  as 
prescribed  in  title  three,  four,  or  five  of  chapter  12,  and 
the  appeal  m  the  present  instance  was  not  so  taken.  An 
examination  of  the  cases  cited  by  the  defendant's  counsel 
shows  that  they  were  actions  upon  undertakings  given  in 
the  same  court. 

Porter  v.  Kingsbury  (5  Hun,  597  ;  aff 'd,  71  Al  Y.  588) 
was  an  action  on  an  undertaking  given  on  an  appeal  to 
the  general  term  of  the  supreme  court.  The  general  term 
had  reversed  the  judgment  the  undertaking  was  given  to 
secure,  but  the  court  of  appeals  reversed  the  general  term 
and  reinstated  the  original  judgment. 

Roe  V.  Beach  (7  Daly  95  ;  aff'd,  V6  N.  Y.  164)  was  an 
action  on  an  undertaking  given  on  an  appeal  from  the 
special  to  the  general  term  of  the  city  court  of  Brooklyn. 
In  the  cases  cited,  notice  was  necessary  to  be  given  before 
suit  brought,  and  the  service  of  it  as  condition  precedent 
was  necessary  to  be  alleged  as  well  as  proved,  and  the 
omission  to  allege  service  of  the  notice  was  held  fatal  to 
the  complaint.  But  these  cases  have  no  application  what- 
ever to  an  action  upon  an  undertaking  on  appeal  to  the 
court  of  appeals  or  from  the  city  court  to  the  court  of 
common  pleas,  in  which  no  notice  of  affirmance  is  neces- 
sary as  a  condition  to  enforcing  the  right  of  action. 

For  these  reasons,  there  is  no  defect  in  the  complaint, 
and  no  defense  to  the  action,  and  the  plaintiflf  is  entitled 
to  judgment  for  $480.75,  the  amount  claimed,  and  interest. 
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Estate  op  LEMUEL'  B.  CLARK,  Deceased. 

Surboqate's  Coubt,  N.  Y.  County,  March,  1887. 

§§  763,  1021,  1210. 

Judfjinent — ]V7ien  inai/ be  entere'l  on   dnnurrar  a/ler  demurring,  party 

his  died — When  entitled  t^  priority  ofjxnpaent  over  other 

debts  of  the  decedent — M(.t.  <mfor  lecne  to 

issue  execution. 

Wbero  the  demurrer  of  a  defendant  in  an  action  was  overruled  and 
interlocutory  judgment  entered  granting  him  leave  to  answer 
within  twenty  days  on  payment  of  costs  ;  and  he  died  before  such 
twenty  days  had  expired,  and  the  costs  were  not  paid  and  no  ans- 
wer served,  and  a  final  jud;^ent  was  thereafter  entered, — //  Id, 
that  the  judgment  had  the  same  force  and  effect  it  would  have  if 
entered  before  the  defendant  died,  and  that  it  was  entitled  to  prior- 
ity of  payment  over  the  other  debts  of  the  decedent. 

Nichols  r.  Chapman  (9  Wend.  453),  Burnet  v.  Holden  (1  Lev.  [Eng. 
K.  B.],  277).  Ainslee  v.  Radcliff  (7  Pair/e,  439)  followed;  Fn  r<; Clark 
(15  Abb.  Pr.  227).  not  followed. 

An  ajiplication  by  a  judgment  creditor  of  a  decedent  in  the  court  in 
which  he  recovered  judgment  for  leave  to  issue  execution  thereon 
is  not  inconsistent  with  a  proceeding  in  the  surrogate's  court,  to 
secure  an  order  directing  the  payment  of  the  judgment,  and  its 
denial  is  not  a  bar  thereto. 

Pending  an  appeal  by  an  executor  from  a  judgment  recovered  against 
his  decedent  in  an  action  revived  by  the  executor,  the  surrogate 
will  not  direct  the  payment  of  the  judgment. 

{Decided  March  24,  1887.) 

Petition  by  judgment  creditors  of  the  decedent  for  an 
order  directing  the  executor  to  pay  a  judgment  recovered 
by  the  petitioners  against  such  decedent. 

It  appeared  on  the  application  that  in  November,  1886, 
the  petitioners  moved  in  the  Supreme  Court  for  leave  to 
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issue  execution  against  the  executor  on  said  judgment, 
and  tliat  their  motion  was  denied.  Other  facts  appear  in 
the  opinion. 

Cornell,  Sa:or  db  Page,  for  petitioners  and  motion. 

George  W.   Coitrell,  for  executors,  opposed. 

Rollins,  Surr. — These  petitioners  in  the  lifetime  of 
the  decedent  brought  an  action  against  him.  He  inter- 
posed a  demurrer.  His  demurrer  was  overruled  and  an 
interlocutory  judgment  was  entered  against  him  on  May 
29,  1886.  That  judgment  granted  him  leave  to  with- 
draw his  demurrer  and  to  answer  within  twenty  days  on 
payment  of  costs.  It  directed  that  in  case  he  should  fail 
to  comply  with  its  provisions  final  judgment  should  be 
entered  against  him  in  favor  of  the  plaintiffs  to  recover 
the  sum  of  $1,500  with  interest  and  costs. 

Before  the  expiration  of  the  twenty  days,  and  on 
June  9,  1886,  Mr.  Clark  died.  Final  judgment  was, 
nevertheless,  entered  against  him  on  June  19,  1886, 
pursuant  to  the  provisions  of  sections  763  and  1021  of 
the  Code  of  Civil  Procedure. 

The  judgment  creditors  seek  by  this  present  proceed- 
ing to  obtain  a  decree  directing  the  respondent,  who  is 
the  executrix  of  the  judgment  debtor's  estate,  to  pay  the 
amount  of  their  judgment. 

The  respondent's  answer  shows  that  unless  the  claim 
of  these  petitioners  is  entitled  to  preference  over  specialty 
and  simple  contract  debts,  no  direction  for  its  satisfaction 
can  now  be  made  without  imperiling  the  rights  of  other 
creditors  entitled  to  equality  of  payment. 

The  order  of  priority  which  the  representative  of  an 
estate  must  observe  in  the  payment  of  debts  is  prescribed 
by  sec.  27,  tit.  3,  chap.  VI.,  part  2,  Rev.  Stat.  (3  Banks' 
7th  ed.  2298).     It  is  as  follows : 
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"  First.  Debts  entitled  to  a  preference  tinder  the  laws 
of  the  United  States. 

"  Second.  Taxes  assessed  upon  the  estate  of  the  de- 
ceased previous  to  his  death. 

"  Third.  Judgments  docketed  and  decrees  enrolled 
against  the  deceased  according  to  the  priority  thereof 
respectively." 

It  is  judgments  "against  the  deceased,"  it  will  be 
observed,  and  not  judgments  "against  the  executor  or 
administrator  of  the  deceased,"  that  are  thus  preferred 
above  recognizances,  bonds,  notes,  <fec.,  which  make  up 
class  Four. 

It  is  indeed  expressly  declared  in  the  next  succeeding 
section  (§  28)  that  the  obtaining  a  judgment  against  a 
decedent's  executor  or  administrator  upon  a  debt  to  the 
decedent  shall  not  "  entitle  such  debt  to  any  preference 
over  others  of  the  same  class." 

But  it  is  provided  by  section  763  (supra)  that  "  if 
either  party  to  an  action  dies  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report  or 
decision,  or  an  interlocutory  judgment,  but  before  final  judg- 
ment is  entered,  the  court  must  enter  final  judgment  in  the 
names  of  the  original  parties." 

Of  such  a  character  was  the  final  judgment  whose  pay- 
ment is  now  sought,  following,  as  it  did,  an  interlocutory 
judgment  within  the  meaning  of  section  1021  (s«pra),which 
declares  that  the  decision  of  the  court  upon  the  trial  of  a 
demurrer  must  direct  the  final  or  interlocutory  judgment 
to  be  entered  thereupon.  Where  it  directs  an  interlocu- 
tory judgment  with  leave  to  the  party  in  fault  to  plead 
anew  or  amend  ....  it  may  also  direct  that  final  judf^- 
ment  be  entered  if  the  party  in  fault  fails  to  comply  with 
any  of  the  directions  given  or  terms  imposed. 

Section  1210  provides  that  "  where  a  judgment  for  a 
sum  of  money  or  directing  the  payijj.ent  of  money,  is 
entered  against  a  party  after  his  death  ...  a  memo- 
randum of  the  party's  death  must  be  entered  with  the 
Vol.  Xn.— 25. 
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jadgraent  in  the  judgment  book,"  etc.  "  Sucli  judgment," 
the  section  proceeds  to  say,  "  does  not  become  a  lien  upon 
the  real  property  or  chattels  real  of  the  decedent,  hut  it 
establishes  a  debt  to  be  paid  in  the.  coufse  of  administration." 

Section  763  (supra)  is  founded  upon  sec.  4,  tit.  1,  chap, 
vii,  part  3,  Rev.  Stat.  (3  Banks'  5th  ed.  669),  which  declares 
that  "  after  a  verdict  shall  bo  rendered  in  any  action,  and 
aftar  a  plea  of  confession  in  a  suit  brought,  if  either  party 
die  before  judgment  be  actually  entered  thereon,  the  court 
may,  within  two  terms  after  such  verdict  or  plea,  enter 
final  judgment  in  the  names  of  the  original  parties." 

Section  1210  (supra)  is  a  substantial  re-enactment  of 
sec.  7;  tit.  4,  chap,  vi,  part  3,  Rev.  Stat.  (3  Banks'  6th  ed. 
(^S).  The  concluding  paragraph  of  the  latter  section  is 
almost  literally  the  same  as  the  concluding  paragraph  of 
section  1210. 

In  Nichols  v.  Chapman  (19  Wend.  452,  456)  it  was 
held  that  a  judgment  entered  after  the  death  of  the  party 
against  whom  it  had  been  obtained,  was  entitled  to  priority 
of  payment  over  simple  contract  debts,  being  a  judgment 
by  relation  against  the  deceased  in  his  lifetime  (see  also 
Salter  v.  Neaville,  1  Brad.  488  ;  Barnes  v.  Weisser,  2  Id. 
212  ;  Mills  v.  Jones,  2  Eich.  S.  C.  L.  393). 

I  am  referred  by  the  respondent's  counsel  to  Matter  of 
Clark  (15  Abb.  Pr.  227),  which  contains  an  intimation  of 
Clerke,  J.,  at  variance  with  the  doctrine  of  the  foregoing 
cases,  but  the  intimation  is  obiter  and  is  made  without 
argument  or  citation  of  authority. 

In  Burnett  v.  Holden  (1  Lev.  277)  judgment  upon  a 
verdict  in  assumpsit  had  been  obtained  after  the  defend- 
ant's death  and  before  the  day  in  banc.  The  plaintiff 
brought  scire  facias  against  the  defendant's  executor. 
The  executor  pleaded  a  debt  due  to  himself,  and  insisted 
that,  by  right  of  his  executorship,  he  could  lawfully  apply 
the  assets  of  the  estate  to  the  satisfaction  of  his  own  claim, 
in  preference  to  the  claim  of  the  plaintiff  which  had  not 
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been  pressed  to  final  judgment  in  the  defendant's  lifetiine. 
Judgment  was  given  for  the  plaintiff. 

The  doctrine  of  the  case  just  cited  was  upheld  in  Cole- 
beck  V.  Peck  (2  Ld.  Rnjin.  1280),  and  in  Saunders  r.  Mc- 
Gowan  (12  M.  &  W.  22i). 

In  Ainslie  v.  Radcliif  (7  Pauje^  439),  Chancellor  Wal- 
worth declared  that  the  direction  usually  contained  ia 
decrees  for  the  distribution  of  a  decedent's  personal  assat^i 
among  his  creditors, — i.  e.,  "  to  pay  the  debts  in  due 
course  of  administration," — was  a  direction  not  to  disre- 
gard legal  priorities,  but  rather  to  respect  them,  and  to 
satisfy  the  debts  accordingly. 

I  have  no  hesitation  in  holding  that  the  judgment  hero 
in  question,  if  it  has  been  duly  docketed  as  the  statute 
directs,  has  precisely  the  same  force  and  effect  that  it 
could  claim  if  this  decedent  had  died  on  the  day  after  it^ 
entry. 

The  proceedings  in  the  supreme  court  of  the  action 
brought  by  the  petitions  in  November,  1886,  is  not,  in  my 
judgment,  a  bar  to  the  relief  here  sought,  the  two  pro- 
ceedings are  not  inconsistent  (Gillitte  v.  Smith,  18  HiUy 
10  ;  Com.  Ex.  Ins.  Co.  v.  Babcock,  8  Ahh.  N.  S.  25G ; 
Bowne  v.  Haudeville,  29  Hnn,  42 ;  S.  C.  on  appeal,  95  N. 
Y.  237). 

The  answer  alleges  that  the  respondent  "is  taking 
proceedings  to  revive  said  action  "  (/.  e.,  the  action  in 
which  the  petitioners  have  recovered  judgment),"  by  caus- 
ing herself  as  executrix  to  be  substituted  as  defendant 
therein  for  the  purpose  of  taking  an  appeal." 

For  aught  that  appears,  her  right  to  appeal  still  sub- 
sists. Now  if  an  appeal  were  actually  pending,  I  should 
not  feel  at  liberty  to  direct  the  present  payment  of  this 
judgment  (Curtis  v.  Stillwell,  32  Barh.  354). 

I  shall  give  no  direction  in  case  an  appeal  sliall  be 
perfected  within  the  next  twenty  days  ;  if  not  so  perfected, 
the  petitioners  may  enter  a  decree. 
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DARE  V.  MURPHY. 

•    Supreme  Court,  First  Department,  N.  Y.  County, 
Special  Term,  March,  1887. 

Costs — Staying  proceedings  for  non-payment  of,  of  former  action. 

A  defendant  has  not  an  absolute  right  to  a  stay  of  proceedings  in  aa 
action  on  the  ground  that  the  costs  of  a  former  action,  brought 
for  the  same  cause,  are  unpaid,  hut  the  granting  of  the  stay  resfs 
in  the  sound  discretion  of  the  judge  to  whom  application  therefor 
is  made,  and  depends  upon  the  circumstances  of  each  particular 
case. 

Where,  on  a  motion  to  stay  proceedings  in  an  action  on  the  ground 
that  the  costs  of  a  former  action  for  the  same  cause  were  unpaid, 
it  ajipeared  that  the  former  action  was  dismissed  for  want  el 
prosecution,  and,  as  the  plaintiff  swore,  through  the  negligence  of 
his  attorney  and  without  his  knowledge,  and  also,  that  the  issues 
in  the  two  cases  were  not  exactly  the  same, — H  Id,  that  the  motion 
should  be  denied. 

{Decided  February  1%,  1887.) 

Motion  to  stay  proceedings  in  tLiis  action  on  tlie 
ground  that  tlie  costs  of  a  former  action,  but  for  tlie  same 
eause  awarded  in  favor  of  the  defendants  against  the 
plaintiff,  have  not  been  paid. 

This  action  was  brought  to  recover  a  balance  alleged 
to  be  due  the  plaintiff  for  wages  und:}r  a  written  contract 
made  in  March,  1882,  whereby  the  defendant  agreed  to 
employ  the  plaintiff  as  superintendent  of  a  varnish  factory 
for  five  years.  The  jDeriod  for  which  salary  is  sought  to 
be  recovered  is  from  August  15,  1882,  to  May  15,  18S3, 
and  also  for  salary  accruing  subsequent  to  the  last  named 
date.  The  defendant,  upon  proof  that  on  April  14,  1885, 
another  action,  brought  by  the  plaintiff  in  the  marine 
©ourt  in  the  city  of  New  York  against  thess  defendants 
to  recover  under  the  same  contract  for  salary  alleged  t© 
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have  accrued  between  Augnst  15, 1882,  and  April  17, 1833, 
had  been  dismissed  and  a  judgment  entered  against  the 
plaintiff  for  $22.16,  costs  and  disbursements,  which  was 
still  unsatisfied  of  record  and  unpaid,  moved  for  an  order 
st-aying  proceedings  in  this  action- 
Other  facts  appear  in  the  opinion. 

Martin  &  Srrdth,  for  defendants,  and  motion. 

Denis  A.  SpdUsy^  for  plaintiff,  opposed. 

Andrews,  J. — "  There  is  no  absolute  right  in  a  defend- 
ant to  demand  the  judgment  of  the  court  forbidding  the 
prosecution  of  a  second  suit  until  the  costs  of  a  former 
action  are  paid-  It  is  an  equity  depending  generally 
upon  the  circumstances  of  each  particular  case  and 
addressed  very  much  to  the  sound  discretion  of  the  judge 
to  whom  the  application  is  made  "  (McMahon  v.  Life  Ins. 
Co.,  12  Ahb.  Pr.  30).  The  cases  in  which  orders  have 
been  made  staying  proceedings  in  an  action  until  the 
costs  of  a  former  action  have  been  paid,  have  usually 
been  those  in  which  the  former  action  was  disposed  of  by 
a  trial  upon  the  merits. 

The  plaintiff  in  the  present  action  swears  that  the 
former  action  brought  by  him  in  the  marine  court  was 
dismissed  for  want  of  prosecution  through  the  neglect  of 
his  attorney,  and  without  his  knowledge.  Moreover, 
while  the  cause  of  action  now  set  up  in  the  complaint 
includes  the  cause  of  action  set  up  in  the  complaint  in 
the  marine  court,  there  may  be  some  question  whether 
the  issues  can  be  regarded  as  identical  within  the  decis- 
ions in  the  cases  wher^  proceedings  have  been  stayed  in 
an  action  until  the  costs  of  a  former  action  have  been  paid. 
The  plaintiff  and  his  attorney  insist  that  the  present 
action  is  brought  in  good  faith,  and,  upon  the  whole,  I 
think  it  a  proper  exercise  of  discretion  to  deny  the  motion, 
with  $10  costs  to  abide  the  event. 
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In  be  EUSSAK  et  al.,  Eespondents,  v.  TOBIAS  and 
Another,  Appellants.* 

Supreme  Court,  First  Department,  General  Term,  May, 

1887. 

§§217,  471e^se^. 

TVustee — Hemoval  of,  when  ordered — Notifying  infants  on  proceedinys 
for — Guardian  ad  Idem  for  infants. 

Before  a  testamentary  trustee  will  be  removed,  all  those  for  whose 
benefit  the  trust  was  created  must  be  notified  to  appear,  [ij  an<l 
infants,  whether  they  have  general  guardians  or  not,  must  be  given 
notice  and  rei^resented  by  guardians  ad  li:em  for  that  puqjose.  [^2j 

The  court  has  power  to  remove  one  or  more  testamentary  trustees 
from  the  management  of  a  trust  estate  and  appoint  others  in  their 
place  where  it  appears  that  by  reason  of  disagreement  between 
them  their  contiuuance  in  office  will  be  detrimental  to  the  estate, 
and  it  is  not  necessary  that  there  be  proof  of  actual  misconduct  or 
malevolence  on  their  part.[3j 

Where,  after  four  trustees  under  a  will  have  acted  harmoniously 
together  for  six  years,  two  of  them  take  ofi'ense  at  the  assertion  by 
their  associates  of  a  proper  and  legal  demand  fcr  commissions,  the 
latter  will  not  be  removed  at  the  instance  of  the  offended  trustees, 
because  of  such  ill- feel ing.['*,^j 

Trustees  appointed  in  place  of  testamentary  trustees  removed  should 
be  required  to  give  a  bond  for  the  faithful  performance  of 
their  duties,  ['^j 

Instance  of  a  case  in  which  persons  named  as  trustees  in  place  of 
testamentary  trustees  removed,  although  competent  and  projjer  to 
bo  trustees  in  the  execution  of  trust  estates,  generally,  bore  such  a 
relation  to  parties  interested  in  the  trust  as  to  make  them  under 
L!io  peculiar  circumstances  of  the  case  improjjer  parties  to  hold 
such  au  office. [''] 

{Decided  May,  1887.) 

*  Au  appeal  from  the  order  entered  on  the  decision  here  report- 
ed, was  dismissed  by  the  court  of  appeals,  July  1, 1887. 
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Api>eal  by  Louis  Tobias  and  Morris  Green  from  an 
onler  of  tho  special  term  removing  them  as  trustees  under 
the  last  will  and  testament  of  Heniy  Harris,  deceased. 

The  opinion  states  the  material  facts. 

Edwin  L.  Kalis] I ^  f  jr  Tobias,  appellant. 

Alfred  JaretzJn\  for  Greene,  appellant 

Cardozo  d:  Xeicconihe,  for  respondents.     • 

Macomber,  J. — The  application  to  the  court  for  tho 
removal  of  Louis  Tobias  and  Morris  Green  from  the 
trusteeship  of  the  last  will  of  Henry  Hams  purports  to 
bo  made  in  beluilf  or  with  the  consent  of  all  parties  inter- 
ested in  the  estate.  But  it  appears  by  the  affidavits  of 
three  of  the  petitioners^  that  certain  persons  who  were 
not  parties  to  the  proceedinjifs  by  name,  are  infants  whose 
as3out  to  the  removal  of  the  trustees  is  given  by  their 
general  guardians  only.  These  are  Henry  S.  Harris, 
Rosalie  Harris,  Latta,  B.  Russak,  Rita  Hect,  Sophia  Hect 
and  Jacob  Henry  Hect,  who  are,  under  the  9th  and  10th 
sections  of  the  will,  ultimateh'  entitled  to  a  large  part  of 
the  principal  of  the  trust,  subject  to  the  life  interest  of 
their  parents,  who  are  among  the  petitioners.  The 
allidavit  of  the  jjarent  in  each  instance  says,  that  he  is  the 
goucral  guardian  of  certain  of  the  infants,  naming  them. 
I  do  not  understand,  however,  from  the  appeal  papers, 
that  such  an  assartion  in  the  affidavit  means  that  any 
judge  or  court  has  appointed  these  persons  such  general 
guardians,  but,  on  the  contrary,  that  it  is  intended  to 
aJloge  nothing  further  than  that  such  persons  are  by 
nature  the  guardians  of  their  infant  children.  There  were 
handed  to  the  court  on  the  argument,  documents  from  the 
proper  clerk's  office,  wliich  show  that  no  appointment  of 

a  general  guardian  had  been  made  and  placed  on  file. 
['I  Irrespective,  however,  of  the   letters  of  general 

guia'diauship,it  is  necessary  to  bring  these  infants  i;s 
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parties  into  this  proceeding  before  an  effective  order 
could  be  made  of  such  gravity  as  the  one  from  which  this 
appeal  has  been  taken.  Being  so  deeply  interested  in  the 
estate  of  their  grandfather,  and  the  amount  which  should 
Unally  come  to  them  being  dependent  largely  upon  the 
skill  and  ability  with  which  the  property  is  in  the  mean- 
time managed,  it  becomes  incumbent  upon  the  court, 
[■]  before  deciding  so  grave  a  matter,  to  appoint  for 
them  a  guardian  ad  litem,  who,  being  a  disinterested 
person,  with  no  interests  hostile  to  them,  could  properly, 
and  without  passion,  bring  before  the  court  proper  con- 
siderations to  determine  whether  or  not,  two  of  the  four 
trustees  should  thus  summarily  be  deprived  of  the  im- 
portant trust  which  the  testator  has  reposed  in  them, 
mainly  for  the  benefit  of  these  and  other  grandchildren 
(Sherman  v.  Burnham,  6  Barh.  404 ;  Bear  v.  Am.  Eap. 
Tel.  Co.,  36  Hun,  400). 

This  consideration  would  necessarily  lead  to  a  reversal 
of  the  order  with  the  directions  to  bring  in  such  infants  as 
parties  ;  but  a  careful  consideration  of  the  merits  of  the 
motion  renders  it  unnecessary  to  protract  longer  these 

proceedings. 
[•]  There   exists  no  doubt  but  that  this  court   has 

ample  power  to  remove  one  or  more  trustees  from 
tbe  management  of  a  trust  estate  and  appoint  others  in 
their  place.  Nor  is  the  exercise  of  this  power  necessarily 
dependent  upon  proof  of  actual  misconduct  or  malfeas-  j 
anco  Avhich  has  prejudiced  or  impaired  the  trust  estate. 
If  the  court  can  see  that  inharmonious  relations  have 
grown  up  between  the  several  trustees,  engendered  by  the 
one  complained  of,  and  can  see  that  such  inharmonious 
and  unfriendly  relations  will,  to  a  greater  or  less  extent, 
be  detrimental  to  this  estate,  an  order  may  be  made 
which  shall,  if  possible,  restore  harmony  between  the 
trustees  and,  if  necessary,  remove  the  cause  of  this  dis- 
agr:ement  (Quackinboss  v.  Southwick,  41  N.  Y.  117.  See 
also  2  Story  Eq.  Juris.  §  1288,  and  cases    there   cited ; 
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January  v.  Rutherford,  9  Paige,  273 ;  In  re  Morgan,  63 
Bark  621 ;  3  Pomeroy  Eq.  Juris.  §  1086). 

But  this  power  ought  not  to  bo  exercised  except  in 
well  defined  cases ;  for  it  is  at  best  an  interference  with 
the  choice  of  instruments  made  bj  the  testator  for  carry- 
incj  out  his  intentions  as  expressed  in  the  will ;  and  these 
intentions  and  purposes  are  generally  better  capable  of 
being  executed  by  the  person  selected  by  the  testator 
than  by  those  named  by  the  court,  being  chosen,  as  will 
be  seen  conspicuously  in  this  case,  with  a  lively  sense  of 
fitness  for  the  particular  trust. 

The  facts  of  each  case  must  point  to  the  proper  con- 
clusion therein,  for  very  little  aid  can  bo  had  from  the 
adju.lg:d  cases  beyond  affording  valuable  illustrations  of 
the  general  rule. 

It  appears  that  Henry  Harris,  who  had  been  a  member 
of  the  firm  of  Harris  <fe  Russak,  died  on  June  13,  1879, 
in  the  city  of  New  York,  leaving  a  last  will  and  testament, 
which  was  afterwards  duly  admitted  to  probate,  bj'  which 
his  partner,  Benjamin  Russak  and  Alfred  Harris,  tv>-o  of 
the  petitioners,  and  Morris  Green  and  Louis  Tobias,  re- 
spondents in  this  proceeding,  were  appointed  executors 
and  trustees.  From  that  time  down  to  February  18,  1J86, 
there  had  been  no  difference  between  these  trustees  in 
regard  to  the  administration  of  the  estate,  nor  in  their 
personal  relations  to  each  other.  The  burden  of  the 
work  had  been  borne  by  trustee  Russak,  as  he  says, 
under  the  advice  of  his  associate,  Harris ;  but  the  two 
responding  trustees.  Green  and  Tobias,  as  is  shown  in 
the  opposing  papers,  discharged  all  of  the  duties  that 
were  required  of  them,  and  were  frequently  consulted  in 
regard  to  the  transactions  made  necessary  in  the  proper 
management  of  the  estate. 

On  February  18,  1886,  the  trustees  met  for  an  account- 
ing. Papers  had  been  prepared  for  their  signature  by 
the  attorneys  selected  by  Mr.  Russak,  and  the  accounts 
were  passed  on  that  day,  so  far  as  they  could  be  by  agree- 
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ment  of  the  trustees.  Among  tbe  papers  sij^ned  was  a 
release  by  the  trustees  of  commissions  which  were  duo 
them  by  law  from  the  estate.  O.itiie  next  day,  Mr.  Groen, 
wdth  his  private  counsel,  was  advised  thai  saoh  a  settle- 
ment of  the  accounts  was  not  proper,  that  it  did  not  effect 
any  useful  purpose  except  as  between  the  trustees  them- 
selves, and  that  the  whole  proceeding  was  irregular,  and 
advised  him  that  there  should  be  aa  accounting  in  the 
regular  way  before  the  surrogate.  The  attorney  was 
requested  to  look  into  the  matter,  and  he  found,  among 
other  things,  that  the  commissions  of  the  several  trustees 
had  been  waived  by  them.  Thereupon  Messrs.  Green 
and  Tobias  claimed  that  their  signatures  were  placed 
upon  the  paper  by  inadvertence  and  without  fully  under- 
standing that  it  was  a  waiver  of  so  great  significance ; 
for  the  legal  fees  up  to  that  time  were  not  inconsiderable. 
That  proceeding  incensed  the  petitioners.  Nevertheless, 
a  proper  accounting  was  had  before  the  surrogate,  and 
Mr.  McLean  was  appointed  guardian  ad  litem  of  the  in- 
fants who  were  interested  in  the  estate,  and  the  accounts 
were  finally  settled  and  allowed  in  the  month  of  August 
following.  As  a  part  of  the  decree  of  the  surrogate  made 
under  an  agreement  of  the  frustees  for  an  adjustment 
of  their  commissions,  was  an  award  of  $1,000  to 
each  of  the  three  trustees,  Louis  Tobias,  Morris  Green, 
and  Alfred  Harris,  while  the  sum  of  $10,033.0^  was 
awarded  to  trustee  Russak,  besides  an  allowance  for  costs. 
It  was  then  adjudged  by  the  surrogate  :  "  That  the  exec- 
utors pay  over  said  balance  of  the  money  and  property  of 
the  said  estate  remaining  in  their  hands  to  Louis  Tobias, 
Benjamin  Russak,  Alfred  Harris  and  Morris  Green,  to  be 
held  and  retained  by  them  as  trustees  under  and  by  vir- 
tue of  the  provisions  of  the  last  will  and  testament  of 
said  Henry  Harris,  deceased,  for  the  uses  and  purposes, 
and  trusts  imposed  upon  said  Tobias,  Benjamin  Russak, 
Alfred  Harris  and  Morris  Green,  or  the  survivors  or  sur- 
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vivor  of  them,  by  the  provisions  of  the  said  last  will  and 
testament." 

In  pursuance  of  the  portion  of  the  surrogate's  decree 
quoted  above,  Grean  and  Tobias  demanded  of  their  asso- 
ciates that  the  property  should  bo  placed  in  the  names  of 
the  four  trustess,  and  that  the  moneys  should  be  deposited 
to  the  credit  of  all,  and  not  to  the  credit,  as  theretofore, 
of  two  only  of  their  number.  As  the  case  discloses  the 
fact  to  be,  the  answer  made  to  that  proposition  by  the 
petitioners  Russak  and  Harris,  was  this  summary  appli- 
cation to  the  court  for  the  removal  from   oflBce  of  Green 

and  Tobias. 
[*]  An  examination  of  the  petition,  answer  and  affida- 

vits, discloses  no  fact  which  would  warrant  the  court 
thus  summarily  to  interpose  its  power  and  authority. 
The  fact  is  not  to  b3  lost  sight  of  that  the  appellants 
made  no  illegal  claims  for  commissions. 

It  is  difficult,  therefore,  to  see  why  proceedings  should 
be  instituted   against  them   based  solely  upon  the  acri- 
monious feelings  of  the  two   associates  engendered  by 
that  act,  and  by  the  demand   that  the   surrogate's  judg- 
ment be  carried  into  effect. 

Lest  the  position  of  the  petitioners  should  be  misap- 
prehendsd,  the  following  port.on  of  their  petition  should 
be  considered,  namely  :  "  That  the  conduct  of  said  Green 
and  Tobias  in  neglecting  to  do  anything  in  respect  to  the 
management  of  said  estate  for  six  years,  and  tlien  claiming 
commissions,  has  greatly  incensed  your  petitioners  against 
them,  and  has  also  created  disagreements  betWv3on  said 
Groou  and  Tobias  and  other  executors,  Harris  and  Russak, 
and  will  create  great  disturbance  and  annoyance  in  the 
administering  of  the  estate  if  said  Green  and  Tobias  are 
permitted  to  act  in  the  capacity  of  trustees."  Anl  again, 
in  their  affidavits  replying  to  those  used  in  opposition 
to  their  petition,  they  say  :  "  That  these  affiants  are,  and 
for  several  months  past  have  been,  greiitly  incensed  and 
angered  a:  the  canduefc  of  tlie  said  respondents  and  have 
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refused,  and  still  refuse,  to  recognize  said  Green  and 
Tobias,  or  to  excliange  a  word  with  them,  so  great  is  the 
ill  feeling  that  has  been  engendered ;  and  the  affiants  Ben- 
jamin Russak  and  Alfred  Harris  say,  on  their  own  behalf, 
that  so  great  is  this  ill  feeling  that  they  refuse  and  decline 
to  serve  in  this  capacity  as  trustees  if  said  Green  and 
Tobias  are  to  be  continued  in  said  office  with  them,  for 
tlie  reason  that  they  feel  that  from  the  conduct  of  said 
Green  and  Tobias,  and  the  desire  to  remain  as  trustees  is 
simply  in  the  hope  of  obtaining  commissions  without  any 
regard  to  their  duty  as  trustees." 

While  hitherto  the  four  trustees  had  acted  harmoni- 
ously together  for  six  years,  the  petitioners  suddenly, 
and  without  any  cause  whatever,  took  offense  at  the  asser- 
tion by  two  of  their  associates  of  a  proper  and  legal  de- 
maud.  The  reason  for  removal  of  the  appellants  is  not 
because  of  any  misconduct  on  their  part,  but  because  they 
ventured  to  discharge  the  duties  of  their  trust  in  a  reason- 
able manner. 

They  were  chosen  by  the  testator  because  they  were 
his  intimate  friends  in  whom  he  had  great  confidence,  both 
for  their  business  ability  and  moral  character.  Mr.  Tobias 
and  the  testator  had  been  acquainted  in  Germany  and  in 
this  country  for  upwards  of  fifty  years  at  the  time  of  the 
latter's  death.  The  will,  when  it  was  executed,  was  placed 
by  the  testator  in  the  hands  of  Mr.  Tobias  for  safe  keeping, 
and  the  testator  afterwards  passed  over  to  the  same  custo- 
dian the  several  codicils  to  the  will,  and  the  yearly  balance 
sheets  of  the  firm  of  Harris  &  Russak,  as  his  will  de- 
clared his  intention  to  do.  The  testator  was  associated 
in  a  large  mercantile  business  with  the  petitioner  Russak. 
It  is  apparent,  that  knowing  that  a  large  part  of  his  prop- 
erty was  invested  in  their  joint  business,  he,  with  no 
want  of  confidence  in  Mr.  Russak,  desired  that  persons 
other  than  those  who  were  members  of  that  firm  should 
have  in  part  the  management  of  his  estate,  for  in  a  tech- 
nically legal  sense  the  relations  of  Russak  as  survivor  of 
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the  firm  of  Harris  &  Russak,  were  hostile  to  the  estate 
of  the  deceased  copartner.  The  petitioner,  Alfred  Harris, 
was  at  that  time  a  minor.  It  appears,  further,  that  the 
amount  of  money  which  was  realized  to  the  estate  from  the 
intere.st  of  the  deceased  in  the  firm  of  Harris  &  Russak 
was  the  sum  of  $112,100.63. 

After  the  settlement  of  the  survivor  of  the  copartner- 
ship with  the  estate  of  the  deceased,  the  pecuniary  inter- 
est of  the  petitioners,  Russak  and  Alfred  Harris,  was  of 
such  character  in  its  relation  to  the  idtimate  rights  of  the 
remaindermen  as  to  show  the  importance  of  having  disin- 
terested trustees  present  and  active  in  duty  to  prsvent 
loss,  not  necessarily  by  fraud,  but  through  accident  or 
carelessness. 

Moreover,  it  is  shown  that  the  sum  of  $40,000 
of  the  trust  funds  has  been  loaned  to  the  present  firm 
of  Harris  <fe  Russak,  personally,  through  the  act  f  f 
Russak  alone,  if  it  be  true,  as  he  says,  that  he  had  the  sole 
charge  and  management  of  the  business  for  six  years  past. 
This  is  an  additional  reason  why  the  court  should  be  care- 
ful to  retain  in  the  trusteeship  disinterested  parties,  not 
because  it  distrusts  the  character  and  business  ability  of 
the  other  trustees,  but  because  it  must  insist  that  in  the 
management  of  an  estate  where  the  rights  of  infants  are 
paramount,  all  the  safeguards  shall  be  put  out  to  prevent 
loss  of  trust  property.  Indeed,  it  would  be  more  in  the 
line  of  prudence,  if  the  petitioners  Russak  and  Harris  de- 
sire to  retire  from  the  management  of  the  estate,  to  per- 
mit them  to  do  so,  rather  than  to  make  an  order  removing 
these  two  reputable  and  competent  men  from  this  impor- 
tant trust  simply  because  they  demanded  and  received 
lawful  commissions,  and  because  that  they  asked  that  the 
four  trustees  carry  out  the  just  and  proper  decree  made 
by  the  surrogate. 

The  gentleman  who  was  appointed  guardian  ad  litem 
to  take  care  of  the  rights  of  the  infants  in  the  surrogate's 
court  upon  the  accounting  mentioned  above,  makes  an 
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affidavit  in  these  proceedings  in  which  he  expresses  the 
opinion  that  it  would  not  bo  a  judicious  thinp;  to  remove 
trustees  Tobias  and  Green  from  active  participation  in 
the  trust.  He  further  says  that  the  examination  which 
he  gave  to  the  affairs  of  the  estate  did  not  reveal  any 
neglect  or  misconduct  on  the  part  of  any  of  the  executors, 
or   show  any  instance  of  want   of  harmony  or  perfect 

accord  among  them. 
P]  The  two  persons  named  b}-  the  special  term  to 

take  the  place  of  Green  and  Tobias  in  the  adminis- 
tration of  the  trust,  while  doubtless  competent  and  pro- 
per to  be  trustees  in  the  execution  of  trust  estates 
generally,  bear,  as  it  is  claimed,  that  relation  to  Russak 
&  Harris,  one  of  them  being  in  the  employment  of  the 
firm,  and  the  other  a  relative  of  one  of  the  parties,  as  to 

make  them  unsuitable  in  this  particular  instance. 
["]  The  special  term  failed  also  to  require  of  the  new 

trustees  a  bond  for  the  faithful  discharge  of  their 
duties.  The  established  rule  of  the  court  is  to  exact  such 
bond,  and  it  should  not  be  departed  from. 

The  order  appealed  from  should  be  reversed,  with  SIO 
costs  to  each  of  the  appellants,  besides  disbursements, 
and  the  motion  denied. 

Van  Brunt,  P.  J.,  and  Babtlett,  J.,  concurred. 


CIVIL  PROCEDURE  REPORTS.  399 


Donner  v.  Ogilvie. 


DONNER,  AN  INFANT,   BY    CALDWELL,  his  Guardian 
ad  litem,  v.  ogilvie  et  al. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  July,  1887. 

§§  32(58,  ei  .-^'q. 

Sp.rin-i/i/    for    ms/s — Infant   suiny  hii   ijxinrdian    ml   lifnn — fh>    m' n^p 
motion  required  to  give. 

A  motion  to  require  an  infant,  sning  by  liis  guardian  ad  litem,  to  give 
security  for  costs,  will  not  be  denied  on  the  ground  that  all  the 
defendants  have  not  joined  therein.  So  held,  where  two  of  four 
defendants  moved  for  .such  security,  and  the  other  defendants, 
although  not  joining  in  the  motion,  appeared  thereon  and  cited 
authorities  in  supi^ort  thereof. 

{Decided  July  6,  1887.) 

Motion  by  defendants,  Ogilyie  and  Ingersoll,  to  require 
the  plaintiff  to  give  security  for  costs. 

This  action  was  brought  by  the  plaintiff,  an  infant 
suing  by  his  guardian  ad  litem,  against  Clinton  Ogilvie 
and  Ida  M  Ingersoll,  individually,  :.nd  as  the  executors 
of  the  last  will  and  testament  of  William  H.  Ogilvie, 
Benjamin  H.  Hahn,  and  Henry  Schumacher,  to  recover 
$15,000  damages  for  injuries  received  by  the  plaintiff, 
resulting  from  the  alleged  negligence  of  the  defendants  in 
the  construction  of  a  house  in  which  the  plaintiff  lived, 
and  which  it  is  asserted  belonged  to  the  defend- 
ants. 
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Two  of  the  defendants,  Ogilvie  and  Ingersoll,  procured 
an  order  requiring  the  plaintiff,  who  is  an  infant,  to  show 
cause  why  he  should  not  be  required  to  give  security  for 
costs ;  also,  why  his  prpceedings  should  not  be  stayed  un- 
til the  giving  thereof,  and  why  the  time  of  said  defendants 
to  answer  or  demur  to  the  complaint  should  not  be 
extended  meanwhile. 

Alfred  B.  Cruikshank,  for  defendants  and  motion. 

A.  J.  Dittenhoefer,  for  plaintiff,  opposed. 

Lawrence,  J. — As  the  attorney  for  the  other  defendants 
appeared  and  cited  authorities,  there  is  no  reason  for 
supposing  that  they  intend  to  waive  security  for  costs, 
and  the  point  suggested  by  the  plaintiff's  counsel  is  there- 
fore not  well  taken.  The  bond  can  only  run  to  all  the 
defendants,  and  even  if  but  two  of  the  defendants  have 
formally  moved,  I  fail  to  see  on  principle  why  the  motion 
should  not  be  granted  (See  Liftwick  v.  Clinton,  26 
Hvjfi,  20,  and  McDonald  v.  Brass  Goods  Co.,  2  Abb.  N. 
C.  434). 
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Estate  of  JOHN  F.  DELAPLAINE,  Deceased. 

SuriiEME    Court,    Fhist    Department,    General    Term, 
August,  1887. 

§§  1831,  247G. 

Surrogate's  court — Jurisdiction  of  to  admit  to  prohaie  a  wtU  not  produced. 

A  surrogate's  court  lias  jurisdiction  to  entertain  proceedings  for 
f  lie  probate  of  c.  -will  not  produced  before  tlie  surrogate  for  the 
reason  that  it  is  in  tbe  iiossessioa  of  a  foreign  court,  wbicb  will  not 
suffer  it  to  be  removed  from  its  files.  The  conferring  of  jurisdiction 
iipoD  the  suiireme  court,  for  the  j)robate  of  a  ■will,  "in  another 
otate  or  country,  under  such  circumstances  that  it  cannot  be 
obtained  for  the  purjiose  of  being  admitted  to  probate,"  does  not 
divest  the  surrogate's  court  of  jurisdiction,  and  the  requirement 
that  the  will  be  produced  before  the  surrogate  is  suflSciently  com- 
jilied  with,  by  its  production  before  commissioners  to  take  tes- 
timony in  the  foreign  country. 

Eussell  T.  Hartt  (87  If.  V.  19),  foUowed  Younger  r.  Duffie  (5 
If.    V.  Civ.  Pro.  84),  distinguished. 

Estate  of  Delaplaine  (12  N.  Y.  Civ.  Pro.  35),  affirmed. 

{Decided  August,  1887.) 

Appeal  from  a  decree  of  the  surrogate  of  Ne-w  York 
county,  overruling  objections  to  his  jurisdiction  in  a 
proceeding  for  the  probate  of  a  certain  instrument  as 
a  codicil,  as  the  last  will  and  testament  of  the  decedent, 
and  denying  motions  to  dismiss  the  proceedings. 

Beported  below,  12  N.  Y.  Civ.  Pro.  35. 

This  proceeding  was  instituted  on  behalf  of  Amelia  A. 
Stolzel  and  Arthur  F.  Stolzel,  of  Maxglan,  in  the  empire 
of  Austria,  to  have  admitted  to  probate  an  alleged  second 
codicil  to  the  last  will  and  testament  of  John  F.  Dela- 
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plaine,  deceased,  bearing  date  July  17, 1883.  The  petition 
set  forth,  among  other  things,  that  "  said  codicil  was  exe- 
cuted in  Yienna,  Austria,  and  at  the  time  of  the  execution 
thereof  said  John  F.  Delaplaine  had  his  permanent  resi- 
dence and  domicile  in  said  City  of  Vienna,  in  the  empire 
of  Austria;  that  said  codicil  was  entirely  holographic, 
and  was  signed  and  sealed  without  witnesses  by  said 
deceased,  in  accordance  with  the  law  of  the  empire  of 
Austria,  and  more  particulary  in  accordance  with  sections 
677  and  578  of  the  common  law  of  June  1,  1811,  of  said 
empire  ....  in  the  second  part,  ninth  section,  which  pro- 
vide in  substance  as  follows  :  '  §  577  Any  person  can  make 
a  will  or  testament  with  legal  aid  or  without ;  in  writing  or 
verbally  ;  in  writing,  with  or  without  witnesses.  §  578. 
Any  person  wishing  to  make  a  last  will  or  testament  in 
writing,  and  without  witnesses,  must  draw  it  up  holo- 
graphically  and  place  his  own  signature  to  it.  It  is  not 
absolutely  necessary  to  add  the  date  and  place  when  and 
where  the  will  was  drawn,  but  to  avoid  future  disputes  it 
is  advisable ;'....  that,  said  codicil  after  the  death  of  said 
deceased  was  propounded  for  probate  in  the  court  called 
the  Eoyal  and  Imperial  Landesgericht  of  said  city  of 
Vienna,  in  the  empire  of  Austria,  and  that  it  is  now  in 
the  possession  of  said  court,  which  will  not  permit  it  to 
be  removed  from  its  archives,  though  the  petitioners  have 
made  application  for  that  purpose ;  that  the  proceedings 
for  the  proof  of  said  codicil  in  Vienna  have  not  yet  been 
finally  completed ; ....  thattheabovenamed  John  F.  Dela- 
plaine departed  this  life  in  the  city  of  New  York,  State  of 
New  York,  on  the  14th  day  of  February,  1885,  being  then  a 
legal  resident  of  the  city  of  Vienna,  in  the  empire  of 
Austria,  though  temporarily  sojourning  in  said  city  of 
New  York  ;  that  said  deceased  duly  executed  a  last  will 
and  testament  on  the  11th  day  of  December,  1866,  a  codicil 
thereto  on  the  28th  day  of  January,  1869,  and  a  second 
codicil  thereto  on  the  17th  day  of  July,  1883  ;  that  the 
will   of  December  11,   1866,  and  codicil  of  January  28, 
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1869,  were  admitted  to  probate  in  this  court  on  the  3d  day  of 
June,  1885,  and  letters  testementary  were  issued  to  James 
Cruikshank,  one  of  the  executors  named  in  said  will,  on 
the  27th  day  of  February,  1886,  and  he  thereupon  duly 
entered  upon  the  execution  of  the  trust." 

Michad  H.  Cardozo  {BiUinga  &  Cardozo,  attorneys),  for 
James  Cruikshank,  executor,  appellant 

Whatever  question  may  have  existed,  prior  to  the 
adoption  of  the  Code  of  Civil  Procedure,  as  to  the  juris- 
diction of  a  surrogate's  court  in  this  State  to  take  the 
proof  of  a  will  executed  in  a  foreign  country  by  a  citizen 
of  that  country,  without  the  production  of  the  original 
will,  seems  to  have  been  settled  in  favor  of  the  existence 
of  such  jurisdiction  by  the  court  of  appeals  in  November, 

1881.     See  Russell  v.   Hartt,  87  iV.   7.  19 The 

question  that  now  arises  is  whether  the  present  Code  has 
changed  the  jurisdiction  of  the  surrogate's  court  so  that 
it  has  not  power  to  take  proof  of  a  will  unless  it  is  pro- 
duced and  filed  therein.  .  .  .  This  question  has  not,  we 
believe,  been  definitely  decided  by  any  court  in  this  State 
but  Mr.  Justice  Earl,  in  the  case  of  Younger  v.  Duffie 
(5  N.  Y.  Civ.  Pro.  84)  ...  .  says :  "  "We  must,  therefore, 
hold  that  this  will  was  subscribed  at  the  end  thereof, 
and  that  it  was  provable  in  the  surrogate's  court  of  Rich- 
mond county,  but  for  the  fact  that  it  could  not  be  pro- 
cured for  that  purpose,  and  hence  this  is  a  case  within 
section  1861  wherein  an  action  to  establish  the  will  is 
authorized."  ....  Redfield,  in  his  work  on  the  Law  and 
Practice  of  Surrogate's  Courts  (3  ed.  pp.  130,  131),  treats 
of  this  question  and  arrives  at  the  same  conclusion  .... 
Sections  1861  and  1863  of  the  Code  seem  to  us  conclu- 
sively to  show  that  an  action  is  necessary  where  the  Avill 
cannot  be  produced  in  the  surrogate's  court,  and  that  the 
jurisdiction  of  the  surrogate's  court  to  issue  letters  testa- 
mentary, or  letters  of  administration  with  the  will  an- 
nexed, does  not  exist  in  such  a  case  until  after  judgment  is 
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rendered  in  an  action  establisliing  the  will.     That  this 
jurisdiction  does   not  exist  in  the  surrogate's   court    ia 
further  shown  by  the  fact  that  although  under  section 
1861  authority  is  conferred  to  bring  an  action  to  establish 
a  lost  or  destroyed  will,  where  it  is  intended   that  the 
surrogate's   court  shall  likewise   have  such  jurisdiction, 
express  authority  is  conferred  upon  that  court  to  enter- 
tain such  a  proceeding  by  section  2621  of  the  Code.     On 
the  other  hand,   search  where  we  may  in  the  Code,  we 
find  no   provision  authorizing  the  surrogate's  court   to 
entertain  any  proceeding  in  regard  to  a  will  not  produced 
and  filed  therein.     All  the  provisions  of  the  Code  relating 
to  surrogate's  courts  and  proceedings  therein,  would  seem 
to  show  that  the  legislature  intended  that  the  will,  as  to 
which  probate  is  sought,  should  be  produced  and  filed  in 
the  court  before  the  same  is  admitted  to  probate.     Thus, 
by  section  2635   it   is  expressly  provided  that   "  except 
where    special    provision    is    otherwise    made    by   law, 
a  written   will,   after  it  had  been  proved   and  record- 
ed,   must    be    retained    by    the     surrogate     until    the 
expiration    of    one    year    after    it   has    been    recorded, 
and  if  a  petition  for  the  revocation  of  probate  there- 
of   is   then  filed,   until   a  decree  is   made    thereupon." 
Of  course,  if  a  will  may  be  proved  in  a  surrogate's  court 
without  producing  it,  this  provision  of  the  statute,  neces- 
sary and  proper  because  of  the  right  of  the  surrogate  to 
revoke  the  probate  in  certain  cases  within  a  year  after  it 
has  been  recorded,  is  rendered  wholly  nugatory.    Chapter 
119  of  the  Laws  of  1886  (p.  199),  amending  section  2547  of 
the  Code  and  conferring  upon  the  surrogate  of  the  county 
of  New  York  authority  to  transfer  a  proceeding  for  the 
probate   of  a  will  pending  before  him  to  the  court  of 
common  pleas  of  the  city  and  county  of  New  York,  ex- 
pressly provides,  that  after  the  verdict  has  been  rendered 
in  the  court  of  common  pleas,  if  sustained,  that   court 
shall  certify  the  verdict  to  the  surrogate's  court,  and  "  the 
original  will  shall  be  returned  to  the  surrogate's  court  at 
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the  time  the  verdict  is  certified  thereto."  The  rule  of 
statutory  construction  that  the  last  expression  of  the  law- 
maker embodies  the  final  intent  should  be  applied  here. 
People  i\  McClave,  99  N.  Y.  83,  89  ...  .  The  pro- 
visions of  the  Code  of  Civil  Procedure  conferring 
jurisdiction  upon  and  regulating  the  practice  in  the  surro- 
gate's court,  are  the  only  provisions  of  law  now  in  force  in 
that  regard.  All  prior  statutes  have  been  repealed,  and 
in  the  Code  alone  must  be  found  the  statutory  authority 
which  confers  upon  the  surrogate's  court  jurisdiction  to 
entertain  this  proceeding.  In  construing  the  statutes, 
while  it  is  true  that  the  rule  that  repeals  by  implication 
are  not  favored,  there  is  another  equally  well  settled  rule 
that  "  a  later  statute,  covering  the  same  subject  matter  and 
embracing  new  provisions,  operates  to  repeal  the  prior  act, 
although  the  two  acts  are  not  in  express  terms  repugnant." 
People  V.  Jaehne,  103  N.  Y.  182,  195 ;  People  v.  Gold  and 
Stock  TeL  Co.,  9S  N.  Y.  67,  78 ;  U.  S.  v.  Tynen,  11  Wcdl. 
U.  S.  88;  Bartlet  v.  King,  12  il/o-ss.  545;  Norris  v.  Crocker, 
13  lloic.  U.  /S^.  429.  ...  In  McNulty  v.  Hurd,  72 
N.  Y.  518,  at  page  520,  Chief  Judge  Chubch  says  :  "A 
surrogate  has  only  such  powers  as  have  been  conferred  by 
statute,  and  he  must  exercise  them  as  prescribed  by 
■statute."     See  also  Dubois  v.  Sands,  43  Barb.  412,  415. 

Joseph  A.  Welch,  for  Talbot  W.  Chambers,  executor, 
appellant. 

L.  B.  Chase,  for  Julia  A,  Chase,  next  of  kin,  appellant. 

Laws  of  1870,  chap.  359,  §  8,  gave  power  to  the  surro- 
gate in  New  York  county  to  establish  lost  and  destroyed 
wills.  The  Code  Civ.  Pro.  (§  2621)  has  given  the  like 
power  to  all  surrogate's  courts.  So  that,  though  surro- 
gates could  {Laws  o/'1837,  chap.  460,  §  1)  and  their  courts 
can  (Code  Civ.  Pro.,  §  2472)  take  proof  of  wills,  that  proof 
before  the  act  of  1870  and  the  Code  was  not,  in  the  case  of 
lost  and  destroyed  wills,  the  common-law  secondary  evi- 
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dence,  whereby  in  other  courts  proof  would  be  made  of  a 
lost  or  destroyed  writing.  In  one  case,  therefore,  where 
the  supreme  court  has  power  to  establish  a  will  by 
secondary  evidence  {Code  Civ.  Pro.  §  1861),  a  surrogate's 
court  could  not  act  without  an  express  gift  of  the  right  to 
act.  The  supreme  court  can  establish  a  will  by  secondary 
evidence  in  a  further  case  ;  namely,  when  the  original  is 
in  another  State  or  country,  whence  it  cannot  be  got  for 
probate.  Code  Civ.  Pro.  1861.  Now,  if  there  had  to  be  an 
express  gift  to  the  surrogate  of  the  right  which  the 
supreme  court  has  to  take  secondary  evidence  in  the  first 
case,  there  must  be  an  express  gift  of  the  like  right  in  the 
second  case  ;  since  it  is  only  the  want  of  power  to  take 
secondary  evidence  that  makes  the  need  of  the  gift  at  alL 
Accordingly,  we  find  the  right  to  grant  probate  (Laws  of 
1863,  chap.  403 ;  Isham  v.  Gibbons,  1  Brad/.  69,  75),  and 
ancillary  letters  upon  an  exemplified  copy  of  the  will  and 
of  the  judgment  probating  it.  Code  Civ.  Pro.  §  2695.  But 
there  is  no  other  gift  of  power  to  probate  with  the  will 
absent.  It  follows  that  the  court  is  without  jurisdiction. 
Younger  v.  Duffie,  5  N.  Y.  Civ.  Pro.  84 ;  Pedf.  Surr,  Pr^ 
130. 

G.  B.  Schiefdin,  for  J.  M.  Schieffelin  and  others,  next 
of  kin,  appellants. 

Daniel  H.  Chamberlain,  (Henry  W.  Taft,  attorney),  for 
petitioners,  respondents. 

Neither  the  statutes  prior  to  the  Code,  nor  the  Code, 
anywhere  expressly  require  the  production  of  the  original 
will,  in  order  to  give  the  surrogate  jurisdiction.  The 
language  uniformly  used  is,  in  substance,  that  surrogates 
are  authorized,  in  the  cases  specified,  to  take  "  proof  of 
last  wills  and  testaments  of  all  deceased  persons."  Laws 
of  1787,  Feb.  20,  §  11 ;  Laios  of  1823,  chap.  70,  §  2 ;  Re- 
vision of  1813,  Vannesse  db  TV.  Laws  of  N.  Y.  449  ;  2  R.  S. 
(3d  ed.)  126,  §  46 ;  3  B.  S.  (5th  ed.)  p.  362 ;  S  B.  S.  (6th 
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ed.)  p.  32G ;  Code  Civ.  Pro.  §  2475.  The  words  "  to  take 
proof,"  in  the  absence  of  other  words  of  explanation  or 
restriction,  must  be  held  to  mean  to  take  common-law 
proof.  This  would  allow  proof  by  secondary  evidence  in 
a  proper  case,  as  where  a  will  is  shown  to  be  inaccessible. 
Pullan  V.  Rawlins,  4  Beav.  and  cases  there  cited.  In  con- 
struing a  statute  as  to  matters  not  expressly  provided 
therein,  the  intent  of  the  legislature  can  best  be  learned 
from  the  general  course  and  policy  of  the  prior  legislation 

on  the  same  subject The  several  acts  prior  to 

the  Code  establishing  the  jurisdiction  of  the  surrogate's 
court  are  expressly  repealed  by  the  repealing  acts  of  1877, 
chapter  417,  and  of  1880,  chapter  245.  But  the  value  and 
authority  of  the  former  statutes,  in  solving  doubtful 
questions  arising  under  the  Code,  are  scarcely  diminished 
by  this  repeal.  One  leading  canon  of  construction  is  that 
in  "  construing  a  doubtful  statute,  and  for  the  purpose  of 
arriving  at  the  legislative  intent,  all  acts  on  the  same  sub- 
ject matter  are  to  be  taken  together  and  examined,  in 
order  to  arrive  at  the  true  result."  Sedgwick  on  Constr. 
(2d  ed.)  209,  212,  and  cases  cited  ;  .  .  .  Ailesbury  v. 
Pattison,  1  Doug.  (Eng.  K.  B.)  30  ;  Rex  v.  Loxdale,  1 
Burr.  (Eng.  K.  B.)  445;  Manuel  v.  Manuel,  13  Ohio  St. 
458 ;  Doe  v.  Aveline,  8  Ind.  6  ;  Coffin  v.  Rich,  45  Me.  507; 
Bank  for  Savings  v.  Collector,  3  WaU.  U.  S.  495.  The 
jurisdiction  now  claimed  belonged  to  the  surrogate  under 
the  act  of  1787.  Section  6  of  the  act  of  1787  gave  to  the 
surrogate  of  this  State  power  "  to  take  the  proof  of  last 
wills  and  testaments,  and  codicils  of  all  persons  dying  in 
the  several  countries,"  etc.  .  .  "  and  to  make  and  issue 
probates  thereof."  Section  20  provides  "  that  the  courts 
of  the  said  surrogates,  ....  in  the  matters  sub- 
mitted to  their  cognizance.  ...  by  this  act,  shall 
proceed  according  to  the  course  of  the  courts  having  by 
the  common  law  jurisdiction  in  the  like  matters ;  provided 
that  the  same  shall  not  be  construed  to  extend  to  inflict- 
ing any  ecclesiastical  pains  or  penalties  whatsoever."    In 
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tlie  case  of  Brick's  Estate,  15  Abb.  Fr.  12,  Judge  Daly  says 
that  the  courts  referred  to  in  section  20,  just  quoted,  were 
"  tribunals  in  England  known  by  the  general  appellation 
of  the  ecclesiastical  or  spiritual  courts — a  jurisdiction 
which  was  entirely  swept  away  in  1857  upon  the  creation 
of  a  general  court  of  probate  for  the  whole  kingdom" 
(p.  34).  The  following  case  shows  that  it  has  been  the 
practice  of  the  spiritual  courts  of  England  to  take  proof 
of  a  will  without  the  production  of  the  original,  where  the 
latter  was  in  a  foreign  country,  and  could  not  be  obtained 
for  that  purpose.  The  Goods  of  the  Countess  de  Vigny, 
34  L.  J.  {N.  S.)  P.  &  31.  59.  .  .  .  But  if  there  were 
any  doubt  as  to  the  surrogate's  jurisdiction  under  the  act 
of  1787,  the  jurisdiction  was  certainly  conferred  by  the 
act  of  1837.  Laws  of  1837,  chap.  460,  §§  1,  71,  77.  This 
is  the  act  under  which  the  court  of  appeals,  in  Russell  v. 
Hartt  (87  N.  Y.  19),  held  that  jurisdiction  was  conferred 
prior  to  the  Code,  upon  the  surrogate  "  to  take  proof  of  a 
will,  although  the  original  is  in  the  possession  of  a  court 
or  tribunal  of  another  country  and  cannot  be  produced 

before  him The  exact  equivalent  of  the  first 

section  of  the  act  of  1837  is  found  in  Code  Civ.  Pro.  §  2476. 
The  equivalent  of  the  71st  section  of  the  act  of  1837  is 
found  in  section  2481,  subd.  11  of  the  Code,  where,  in 
addition  to  the  specified  incidental  powers  of  the  surro- 
gate, it  is  provided  that  "  a  surrogate  has  power,  .  .  . 
to  exercise  such  incidental  powers  as  are  necessary  to 
carry  into  effect  the  powers  expressly  conferred."  The 
equivalent  of  section  77  of  the  act  of  1837  is  found  in 
section  2538  of  the  Code,  where,  among  others,  article 
third  of  title  III.  of  chapter  nine  of  the  Code  is  made  to 
"  apply  to  surrogates'  courts  and  to  the  proceedings 
therein,  so  far  as  they  can  be  applied  to  the  substance 
and  subject  matter  of  a  proceeding,  without  regard  to  its 
form."  The  article  here  referred  to  embraces  the 
elaborate  provisions  of  the  Code  in  reference  to  taking 
"  depositions  without  the  State "  to  be  used  "within  the 
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State."  All  the  means,  therefore,  for  the  exercise  of  the 
jurisdiction,  as  well  as  the  jurisdiction  itself,  which  in 
Russell  V.  Hartt  were  considered  as  necessary,  are  found 
in  the  present  Code,  and  that  case  appears,  therefore,  to 
be  an  authority  to  the  effect  that,  in  the  absence  of  other 
provisions  to  the  contrary,  the  surrogate's  court  has  juris- 
diction under  the  Code  in  such  a  case  as  the  present.  .  . 
The  present  Code  contains  nothing  which  expressly 
narrows  or  restricts  the  jurisdiction  of  the  surrogate  as  it 
existed  previously.  .  .  ,  The  present  Code  likewise 
contains  nothing  which  furnishes  reasonable  ground  for 
holding  that,  in  effect  or  by  implication,  the  jurisdiction 
which  the  surrogate  possessed  before  its  adoption  is  now 
narrowed  or  restricted.  .  .  .  Section  1861  of  the  Code 
of  Civil  Procedure  is  derived  histotically  from  chapter 
320  of  the  Laws  of  1830,  section  16,  which  was  incorporated 
into  the  revised  statutes,  and  is  found  in  2  Edm.  R.  S.  68. 
This  provision  was  obviously  intended  to  sup- 
ply the  means  of  proving  a  will,  which  might  otherwise 
be  proved  before  the  surrogate,  the  surrogate  then  having 
no  power  to  issue  a  commission.  Matter  of  Hornby's 
Will,  2  Paige,  420.  .  .  .  Russell  v.  Hartt  clearly  holds 
that  the  surrogate's  court  has  always  had  jurisdiction  to 
prove  wills  where  the  original  could  not  be  produced,  and 
that  after  the  act  of  1830  the  jurisdiction  of  the  court  of 
chancery  was  simply  concurrent  with  that  of  the  surro- 
gate ;  but  the  surrogate's  jurisdiction  was  ineffectual  until 
the  act  of  1837,  which  gave  the  surrogate  power  to  make 
his  jurisdiction  effective  by  issuing  a  commission  (p.  24). 
The  jurisdiction  of  the  court  of  chancery  subsequently 
passed  to  the  supreme  court,  and  was  never  withdrawn 
before  the  adoption  of  the  present  Code.  There  seems  to 
be  no  doubt  that  the  present  jurisdiction  of  the  supreme 
<:ourt,  under  section  1861  of  the  Code,  to  establish  a  will 
by  action,  is  in  all  respects  the  same  as  that  conferred  by 
the  act  of  1830,  §  63,  on  the  chancellor.  .  .  .  Section  2644 
of  the  Code  may  be  said  to  be  consistent  with  the  idea  that 
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tlie  original  will  need  not  be  produced.  This  section 
provides  that  a  person  entitled  to  do  so  may  present  to 
the  surrogate's  court  having  jurisdiction  "  a  written  peti- 
tion duly  verified,  describing  the  will,  setting  forth  the 
facts  upon  which  the  jurisdiction  of  the  court  to  grant 
probate  thereof  depends,  and  praying  that  the  will  may  be 
proved,  and  that  the  persons  specified  in  the  next  section 
may  be  cited  to  attend  the  probate  thereof.  Upon  pre- 
sentation of  such  a  petition,  the  surrogate  must  issue  a 
citation  accordingly."  If  the  production  of  the  original 
will  were  necessary  to  give  jurisdiction  in  all  cases,  no 
description  of  the  will  would  be  necessary.  Another 
inference  would  seem  to  be,  that,  if  such  a  petition  alone 
is  sufficient  to  give  jurisdiction,  the  surrogate,  having 
obtained  jurisdiction,  may  take  secondary  evidence  of  a 
written  paper,  by  virtue  of  his  power  to  exercise  such 
common-law  powers  as  are  necessary  to  the  discharge  of 
his  judicial  functions.  RedfieWs  Surrogate's  Practice  (Bd 
ed.)  108 ;  Peebles  v.  Case,  2  Bradf.  226.     .     .     . 

The  counsel  for  the  executors  urge  that  this  will  cannot 
be  proved  in  the  surrogate's  court,  because  the  last  eight 
words  of  section  2611  of  the  Code, — namely,  that  a  will 
"  may  be  proved  as  prescribed  in  this  article," — article  1, 
title  m., — restricts  the  methods  of  proof  of  a  will  to  those 
set  forth  in  that  article,  and  that  no  method  is  prescribed 
therein  for  the  proof  of  such  a  will  as  the  one  in  question, 
because  it  is  holographic  and  without  witnesses.  As  has 
been  shown,  section  2614  covers  a  case  where  the  original 
will  is  not  produced.  Section  2818  provides  for  the  pro- 
duction and  examination  of  two  of  the  subscribing  wit- 
nesses if  they  are  within  the  State.  This  is  evidently  only 
inserted  for  the  purpose  of  preferring  the  subscribing 
witnesses,  where  there  are  any,  and  they  are  within  the 
State.  If  they  are  without  the  State,  other  proof  may  be 
introduced.  Estate  of  Masters,  1  N.  Y.  Civ.  Pro.  459 ; 
Code  Civ.  Pro.  §  2620.  This  section  was  derived  from 
Laws  of  1837,  chap.  460,  §§  10,  11,  which  were  in  force 
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until  the  Code  was  enacted.  Section  71  of  the  same 
act  gave  the  surrogate  power  "  to  take  proof  of  wills 
of  real  and  personal  estate,  in  the  cases  prescribed  by 
law  ....  which  powers  shall  be  exercised  in  the  cases, 
and  in  the  manner  prescribed  by  the  statutes  of  this 
State."  The  method  of  exercising  this  jurisdiction 
was,  no  doubt,  governed  by  sections  10  and  11,  yet  many 
cases  are  reported  where  a  will  executed  without  wit- 
nesses, or  with  but  one  witness,  as  prescribed  by  foreign 
law,  have  been  admitted  to  probate  here.  Matter  of 
Robert's  "Will,  8  Paige,  44G.  The  effect  of  such  a  construc- 
tion as  the  counsel  for  the  executors  insist  upon,  would 
be,  that  if  the  laws  of  a  foreign  country  referred  to  in 
section  2611  did  not  require  two  witnesses  to  the  execu- 
tion of  a  will,  it  could,  under  no  circumstances,  be  proved 
in  the  surrogate's  court  in  this  State.  It  is  difficult  to 
see  why  the  Legislature  should  make  such  a  discrimin- 
ation as  this,  especially  as  the  surrogate  was  allowed  to 
retain  his  power  to  admit  a  nuncupative  and  a  lost  or  de- 
stroyed will  to  probate,  and  to  substitute  for  proof  by  two 
subscribing  witnesses  such  proof  as  is  referred  to  in  sec- 
tion 2620.  See  Redjidd's  Surr.  Prac.  (2d  ed.)  p.  130. 
Finally,  the  surrogate's  opinion  seems  to  leave  little 
doubt  upon  this  question. 

Wm.  H.  Hamilton,  special  guardian  of  Arthur  F. 
Stolzel,  an  infant,  respondent. 

Van  Brunt,  P.  J. — It  may  not  be  at  all  necessary  to 
add  anything  to  the  opinion  which  has  been  rendered  by 
the  surrogate  upon  the  disposition  of  this  motion.  It  may 
be  proper,  however,  to  consider,  in  view  of  the  intimation 
of  the  court  of  appeals  in  the  case  of  Younger  v.  Duffie 
(5  N.  Y.  Civ.  Pro.  84),  whether  any  change  has  been  made 
by  the  Code  of  Civil  Procedure  in  the  practice  and 
powers  of  the  surrogate  as  they  existed  at  the  time  that 
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the  question  in  the  case  of  Russell  v.  Hartt  (87  N.  Y.  19) 
arose. 

It  is  admitted  by  the  counsel  for  the  appellants  that 
if  no  change  has  been  made  in  the  jurisdiction  of  the  sur- 
rogate's court  by  the  present  Code,  that  the  decision  in 
the  case  of  Russell  v.  Hartt  must  be  deemed  conclusive  as 
to  the  existence  of  jurisdiction  in  the  surrogate's  court  to 
entertain  the  application  in  question. 

It  is  to  be  observed  that  the  decision  in  Russell  v. 
Hartt  seems  to  be  based  largely  upon  the  ground  of  the 
extension  of  jurisdiction  in  the  surrogate's  court  by  the 
provisions  of  chapter  460  of  the  Laws  of  1837.  The  ob- 
jection was  taken  that  except  in  a  case  where  a  will  of 
personal  estate,  duty  executed  in  this  State  by  a  person 
not  a  resident  of  this  State,  shall  in  the  first  instance  have 
been  duly  admitted  to  probate  in  the  court  of  a  foreign 
State  or  country,  no  authority  has  ever  been  given  to  a 
surrogate  to  act  on  a  will,  the  original  of  which  could  not 
be  produced  before  him. 

The  court  held  that  the  act  is  broad  enough  to  cover 
the  case,  as  it  expressly  authorizes  the  surrogate  of  each 
county  to  take  proof  of  the  wills  of  all  deceased  persona 
where  the  testator,  not  being  an  inhabitant  of  this  State, 
shall  die  out  of  the  State,  leaving  assets  in  the  county  of 
such  surrogate,  and  then  restores  the  incidental  powers 
of  surrogates,  and  authorizes  them  to  issue  commissions 
to  take  testimony  to  foreign  countries. 

The  court  further  held  that  as  the  surrogate  has  the 
power  to  issue  commissions  to  take  testimony  in  foreign 
countries,  the  issuance  of  such  a  commission  makes  the 
commissioners  officers  of  the  court  for  the  purposes  for 
which  it  was  issued,  and  that,  in  the  execution  of  the  au- 
thority conferred,  the  commissioners  stand  in  the  place  of 
^nd  represent  the  court,  and  that  the  exhibition  of  an 
original  will  before  them  was  substantially  a  production 
of  the  will  before  the  court.  In  the  case  at  bar,  the  juris- 
dictional facts,  although  different,  come  under  the  same 
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section  of  the  act  of  1837,  as  is  mentioned  in  the  case  of 
Russell  V.  Hart. 

Section  2476  of  the  Code  seems  to  be  substantially  an 
equivalent  to  the  section  of  the  act  of  1837  referred  to  in 
the  case  cited. 

The  decision,  therefore,  in  the  case  above  mentioned, 
is  distinctly  to  the  effect  that  the  production  of  an  original 
will  before  commissioners  appointed  by  the  surrogate  to 
t  ike  evidence  is  substantially  a  production  of  the  will  be- 
f  re  the  surrogate's  court,  and,  therefore,  the  provisions 
of  the  Code  which  appear  to  require  the  production  of  a 
^^ill  in  any  case  before  the  surrogate,  are  complied  with 
the  production  of  the  will  before  commissioners 
appointed  by  the  surrogate  to  take  proof  in  reference  to 
its  execution. 

The  case  of  Younger  v.  DuflFy  (supra)  does  not  in  any 
respect  conflict  with  this  view.  The  question  there  before 
the  court  was  as  to  the  jurisdiction  of  the  supreme  court 
to  entertain  an  action  to  prove  a  will,  the  original  of  which 
remained  on  file  in  the  archives  of  the  notary's  office  at 
the  city  of  Cadiz  in  Spain,  from  which  the  same  could 
not  by  reason  of  the  laws  of  Spain,  be  taken  for  the  pur- 
pose of  being  admitted  to  probate  under  the  laws  of  the 
State  of  New  York  or  for  any  other  purpose  whatsoever. 
The  court  simply  decided  that  the  fact  that  the  will  could 
not  be  obtained  for  production  in  the  surrogate's  court  of 
Richmond  county  gave  the  supreme  court  jurisdiction  to 
entertain  an  action  under  the  provisions  of  section  1861  of 
the  Code  of  Civil  Procedure.  But  it  was  not  decided,  and 
it  was  not  intended  to  be  decided,  that  the  surrogate's 
court  was  deprived  of  jurisdiction  to  entertain  proceedings 
for  the  probate  of  the  will,  simply  because  the  will  itself 
was  not  produced  before  the  surrogate  of  that  county. 

There  is  no  evidence  of  any  intention  upon  the  part 
of  the  Legislature  by  the  enactment  of  section  1861  to  de- 
prive the  surrogate's  court  of  any  jurisdiction  which  it 
otherwise  had,  but  simply  to  confer  jurisdiction  upon 
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courts  to  entertain  an  action  to  procure  a  judgment 
establishing  a  will  under  certain  circumstances. 

It  would  be  a  forced  application  of  tlie  rule  of  repeal 
by  implication  to  hold  that,  because  of  supposed  incon- 
sistencies between  the  provisions  of  section  1861  of  the 
Code  and  the  jurisdiction  which  the  surrogate's  court  had 
been  accustomed  to  exercise  and  which  they  would  be  un- 
doubtedly held  to  have  the  right  to  continue  to  exercise 
were  it  not  for  thjse  apparent  inconsistencies,  the  juris- 
diction of  the  surrogate's  court  had  been  thereby  abridged. 

Full  force  and  effect  can  be  given  to  section  1861  with- 
out in  any  respect  infringing  upon  that  jurisdiction  which 
had  been  recognized  by  the  court  of  appeals  to  exist  in 
surrogate's  courts. 

We  are  of  opinion,  therefore,  that  the  order  appealed 
from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 

Dakiels  and  Baetlett,  JJ.,  concurred. 


PEOPLE  ex  rd.  HENEY    PEOUSE    COOPEE  COM- 
PANY V,  KELLY,  Justice,  etc.,  and  another. 

Supreme  "Court,  First  Department,  New  York  County, 
Special  Teem,  September,  1887. 

§§  2091  et  seq.,  2231  et  seq. 

Writ  of  'prohibition — IVJien    not    issued   to  restrain    continuance   of 
summary  proceedings. 

Where  a  justice  has  jurisdiction  in  summary  proceedings  to  recover 
the  possession  of  land,  and  the  facts  tend  to  show  that  the  justice 
ought  not  to  proceed  therein  because  he  has  not  jurisdiction  of 
the  subject  matter,  it  will  be  assumed,  on  an  application  for  a  writ 
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of  prohibition,  on  the  ground  that  he  has  not  such  jurisdiction,  that 
he  will  decide  the  case  in  accordance  with  the  law  and  the  facts, 
and  if  proper  dismiss  the  proceedings,  and  a  writ  of  prohibition 
will  not  be  granted. 

People  V.  New  York  Common  Pleas  (43  Barb.  278);  People  v.  Bus- 
sell  (49  /(/.  351)  ;  followed. 

{Decided  September  12,  1887.) 

Application  on  the  return  of  an  alternative  writ  of  pro- 
hibition for  the  issuing  of  an  absolute  writ  of  pro- 
hibition. 

In  1879,  Samuel  M.  Meeker,  as  sole  executor  of  the 
estate  of  William  "Wall,  deceased,  leased  a  certain  house 
and  premises  forming  a  part  of  his  testator's  estate,  situ- 
ate at  292  Fifth  avenue,  New  York  city,  to  one  Henry 
Prouse  Cooper,  for  a  term  of  ten  years,  commencing  May 
1,  1879,  under  which  lease,  Cooper  entered  into  the  pos- 
session of  said  premises  and  continued  to  be  in  possession 
thereof  up  to  and.  including  July  3,1883.  On  June  29, 
1883,  one  William  L.  Flagg  recovered  a  judgment  against 
said  Cooper  for  the  sum  of  $3,412.78,  which  was  duly 
docketed  in  New  York  county,  and  an  execution  issued 
thereon  to  the  sheriff  of  that  county,  under  which  the 
sheriff  levied  upon  and  sold  at  public  auction  all  the  right, 
title  and  interest  of  said  Cooper  under  said  lease  to  one 
Jeremiah  O'Eourke,  one  of  the  defendants  in  this  pro- 
ceeding. 

Thereafter  O'Rourke  gave  notice  to  quit  to  said  Cooper 
and  to  his  several  under-tenants,  including  the  relator, 
who  were  in  possession  and  holding  over,  and  instituted 
summary  proceedings  in  the  district  court  in  the  city  of 
New  York  for  the  sixth  judicial  district,  to  recover  pos- 
session of  said  premises.  After  an  answer  had  been 
served  setting  up  facts  which  were  claimed  to  put  the 
question  of  title  of  the  land  in  issue,  an  alternative  writ  of 
prohibition  was  issued  out  of  the  supreme  court  to  the 
justice  of  said  district  court  and  said  O'Rourke  restraining 
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continuance  of  said  proceedings  and  the  removal  of 
relator  from  said  premises,  until  tlie  further  order  of 
the  court,  and  directing  said  defendants  to  show  cause 
■why  said  writ  should  not  be  made  absolute. 

George  H.  Foster,  for  relator,  and  application. 
William  L.  Flarjcj,  for  defendant  O'Rourke,  opposed. 

Laweence,  J. — I  am  of  the  opinion,  on  the  papers 
handed  in,  that  the  relators  have  failed  to  make  out  a  case 
which  would  warrant  me  in  granting  an  absolute  writ  of 
prohibition. 

In  People  v.  Court  of  Common  Pleas  of  New  York  (43 
Barh.  278)  it  was  held  that :  "  Although  this  court,  in 
the  exercise  of  its  sujjreme  superintending  power  over 
all  the  other  courts  of  original  jurisdiction  in  the  State, 
will  unhesitatingly  issue  a  writ  of  prohibition  where  visi- 
torial  or  any  other  authority  is  usurped,  it  will  refuse  the 
writ  where  the  general  scope  or  purpose  of  the  action  is 
within  the  jurisdiction  of  the  inferior  court ;  an  over- 
stepping of  its  authority  in  a  portion  of  its  judgment,  or 
any  other  error  in  its  proceedings,  being  a  ground  of 
appeal  or  review,  but  not  of  prohibition." 

And  in  the  case  of  People  v.  EussdII  (49  Barh.  351), 
Leonakd,  J.,  at  special  term,  held  "  that  the  fact  that  a 
tenant,  against  whom  summary  proceedings  are  instituted, 
has  a  good  defense  thereto,  will  not  entitle  him  to  a  writ 
of  prohibition,  to  restrain  the  magistrate  from  entertain- 
ing the  proceedings."  The  learned  justice  further  held 
that  if  the  judge  has  jurisdiction  of  that  class  of  proceed- 
ings he  cannot  be  prohibited  from  adjudging  upon  the 
question  of  the  termination  or  expiration  of  the  term  j 
that  it  cannot  be  assumed  that  he  will  pronounce  an  er- 
roneous judgment ;  but  that  the  presumption  of  the  law 
is  that  he  will  decide  correctly,  and  that  the  tenant's 
remedy  was  to  await  the  decision,  and  review  it  by  cer- 


CIVIL  PROCEDUKE  REPORTS.  417 

Bjmes  V.  Labagh. 

tiorari,  etc.  (See  also  People  v.  Marine  Court,  etc,  36 
Barb.  341 ;  People  v.  Seward,  7  Wend.  518). 

The  justice  to  whom  this  writ  is  directed  has  juris- 
diction over  summary  proceedings  to  recover  the  posses- 
sion of  lauds,  and,  if  I  correctly  understand  the  facts  of 
the  case,  the  matters  which  are  relied  upon  to  show  that 
the  writ  should  be  awarded  are  also  set  up  in  the  answer 
interposed  in  the  proceedings  before  the  justice.  If, 
therefore,  those  matters  show,  when  proven,  that  the  case 
is  one  in  which  the  justice  ought  not  to  proceed  because 
he  has  no  jurisdiction,  I  must  assume,  I  think,  that  he  will 
decide  in  accordance  with  the  law  and  the  fact  and  dis- 
miss the  proceedings.* 

In  this  case,  the  issues  raised  by  the  answer  were  not 
tried,  and  no  proof  had  been  offered  in  their  support  at 
the  time  the  writ  was  served,  as  appears  by  the  return  of 
the  justice. 

An  absolute  writ  of  prohibition  will,  therefore,  be 
denied,  and  the  alternative  writ  heretofore  granted  will 
be  quashed,  with  costs. 


BYRNES  V.  LABAGH  et  al. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  September,  1887. 

§§  3240,  3333,  3334. 

Costs —  What  proceedings  deemed  special  proceedings   in   determining 
(tmi)unl  of — Amoimt  of  costs  in  special  proceeding. 

A  proceeding  brought  by  one  holding  mortgages  upon  the  shares  of 
two  of  the  defendants  in  an  action  for  partition,  commenced  after 
entry  of  interlocutory  judgment,  for  the  sale  of  the  premises  upon 

*  See  People  ex  rtL  Browne  v.  MoAdam  (Supm.  Ot.  IstDept.,  May, 
1882),  2  K  r.  Civ.  Pro.  52. 
Vol.  Xn.— 27. 
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a  motion  in  which  an  order  of  reference  was  made  to  ascertain  and 
report,  is  a  special  proceeding  ;  it  is  not  an  action,  nor,  the  mort- 
gagee not  being  a  party  to  the  partition  action,  is  it  a  motion  in 
that  action.  [i,2] 

In  a  special  proceeding  the  costs  are  in  the  discretion  of  the 
court.  [^] 

"Where  costs  are  awarded  in  a  special  proceeding  they  must  be  at  the 
rate  allowed  for  similar  proceedings  in  an  action,  and  an  extra 
allowance  of  costs  cannot  be  made  therein.  [4] 

Where  one  holding  a  mortgage  upon  the  interest  of  an  owner  of  an 
undivided  share  in  real  property  which  has  been  decreed  in  an 
action  for  its  partition  to  be  sold,  applied  by  motion  for  the  estab- 
lishment of  the  lien  of  his  mortgage  and  the  payment  thereof 
out  of  the  proceeds  of  the  sale, — Held,  that  the  costs  to  which  he 
was  entitled  were  $10  costs  of  opposing  a  motion  to  refer  his 
application,  $10  costs  of  opposing  motion  to  confirm  the  referee's 
report,  $30  for  trial  before  the  referee,  and  $10  in  addition  thereto, 
because  the  trial  occupied  more  than  two  days,  and  also  his  dis- 
bursements ;  [5j  including  those  for  printing  case  on  appeal ;  ['^] 
but  that  he  could  not  be  allowed  costs  for  preparing  a  case,  as  that 
necessarily  formed  a  part  of  the  referee's  report.  \^ 

An  appellant  is  entitled  to  be  allowed  his  disbursements  for  the 
expense  of  printing  the  requisite  number  of  copies  of  a  case  on 
appeal,  as  provided  by  the  rules,  and  no  more  ;  and  that  charge 
will  be  fixed  by  the  taxing  officer  upon  the  proofs  ;  and  if  more 
copies  of  the  case  are  printed  than  are  requisite,  the  expense  can- 
not be  taxed  against  the  successful  party.  [7] 

(Decided  ^.eptembar  15,  1887.) 

Motion  for  a  new  taxation  of  costs. 

The  opinion  states  sufficient  facts. 

Stimson  &  Williams,  for  the  defendant  and  motion. 

John  Henry  Hull,  for  plaintiff,  opposed. 

PoTTEE,  J. — This  is  a  question  in  relation  to  the  allow- 
ance and  taxation  of  costs.  I  am  of  the  opinion  that  the 
application  of  Plum  was  a  special  proceeding.  It  was  not 
an  action,  as  defined  by  section  3333  (Eoe  v.  Boyle,  81 
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A".  Y.  305),  for  Plum  was  not  a  party  to  tlie  action,  and 
this  proceeding  was  taken  on  his  behalf  to  establish  the 
lien  of  his  mortgages  and  the  extent  of  such  lien  upon 
the  shares  of  two  of  the  defendants  in  an  action  of  par- 
tition, after  interlocutory  judgment  for  a  sale  of  the 
premises. 

Ihe  application  was  made  upon  a  motion,  and  an 
order  of  reference  was  made  to  ascertain  and  report. 
Evidence  was  taken  before  the  referee,  who  made  find- 
ings of  fact  and  of  law,  with  a  report  in  the  applicant's 
favor.  Exceptions  were  taken,  and  they  were  considered 
at  the  same  time  the  motion  to  confirm  the  referee's 
report  was  heard,  and  the  report  of  the  referee  was  con- 
firmed. Upon  the  appeal  to  the  general  term  the  order 
confirming  the  report  was  reversed,  with  costs  in  the 
court  below.  Upon  appeal  to  the  court  of  appeals  the 
order  or  judgment  of  the  general  term  was  affirmed,  with 
costs  of  the  appeal  to  the  court  of  appeals. 

No  question  is  made  in  relation  to  the  costs  in  court  of 
appeals.  The  character  and  purpose  of  the  application  is 
within  the  definition  of  a  special  proceeding  {Code  Civ.  Fro. 
§  333i;  hi  re  Protestant  Epis.  School,  86  N.  Y.  396  ;  In  re 
Spellman  v.  Perry,  74  N.  Y.  448).  The  relief  sought  by 
Plum  by  the  proceeding  was  to  have  his  mortgages  paid 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises, 
the  same  result  as  would  be  accomplished  by  a  sale  of 
the  premises  in  an  action  to  foreclose  the  mortgages.  It 
was  not  properly  a  motion  in  the  action,  for  Plum  was 
not  a  party  to  the  action.  The  cases  referred  to  by  the 
counsel  for  Plum,  though  somewhat  analogous  to  this, 
were  motions  in  relation  to  liens  or  claims  upon  the  sur- 
plus arising  from  a  sale  on  foreclosure.  That  proceeding 
is  given  and  regulated  by  the  statute  and  the  rules  of  the 
court  (Mutual  Life  Ins.  Co.  v.  Bowen,  47  Barb.  618,  and 

McDermott  v.  Mallory,  9  Hint,  59). 
[*]  This  being  a  special  proceeding,  the  costs  are  in 

the  discretion  of  the  couri     The  only  award  of  costs 
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in  the   supreme   court  was   that  of  the  general  term  in 
awarding  costs  in  the  court  below.     That  court  did  not 
award  any  costs  of  the  appeal  to  the  general  term,  and, 
of  course,   the   court,  on  this  motion,  cannot  award   any 
costs  except  the  costs  of  the  motion.     An  extra  allowance 
of  costs  cannot  be  made  in   a  special  proceeding.     And 
where  costs    are   awarded  in   a  special  proceeding 
["]     thej'   must  be   at  the   rate   allowed  for  similar  ser- 
vices in  an  action,  etc.  {Code  Civ.  Pro.  §  3240). 
The   rates  allowed  for  similar  services  in  actions  are 
$10  for  opposing  the  motion  to  refer,  and  $10   costs  of 
opposing  motion  to  confirm,  with  the  disbursements 
p]     incident  to  each  motion,  and   $30   for  trial,  and  $10 
in  addition,  the  trial  occupying  more  than  two  days. 
[^]  I  do  not  think  that  the  charge  for  making  a  case 

is  allowable.  The  proofs  and  exhibits  before  the 
referee,  and  his  requests  and  findings,  form  a  part  of  his 
report,  and  were  no  doubt  filed  as  such.  That  I  presume 
was  certified  by  the  clerk  to  the  appellate  court,  and 
there  was  in  fact  no  case  prepared  and  settled  or  any  ser- 
vice similar  to   that  in  getting   the   matter  before  the 

appellate  court. 
[']  The  appellants  are  entitled  to  be  allowed  as  dis- 

bursements for  the  expense  of  printing  the  requisite 
number  of  copies  of  the  case,  as  provided  by  the  rules, 
and  no  more.  That  charge  will  be  fixed  by  the  taxing 
officer  upon  the  proofs,  and  also  the  term  fees  in  the 
court  of  appeals.  If  any  more  copies  of  case  on  appeal 
than  were  requisite  were  printed,  the  excess  cannot  be 
taxed  against  the  unsuccessful  party.  Neither  the  court 
nor  the  taxing  officer  has  anything  to  do  in  relation  to 
any  excess  of  cases,  or  what  disposition  was  made  of 
them. 

It  is  perhaps  a  hardship  th^t  the  successful  party  to 
this  litigation  should  not  be  able  to  recover  more  costs 
than  these  rulings  admit  of,  but  it  cannot  be  avoided 
under  the  law  and  decisions  in  relation  to  extra  aUow- 
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ances,  and  the  fact  that  the  general  term  only  awarded 
costs  in  the  court  below. 

I  think  the  taxing  officer  should  adjust  the  costs  in 
dispute  in  accordance  with  these  views,  and  that  no  costs 
of  this  motion  should  be  allowed  to  either  party. 


HAYWARD  V.  HOOD  et  al. 

SxJPREME  Court,  First  Department,  New  York  County, 
Special  Term,  August,  1887. 

§§  3251  et  seq. 

Costs — Amount  of,  vshere  defendant  allowed  to  withdraw  demurrer  to 
supplemental  complaint ,  and  answer  over. 

Where,  after  an  issue  of  fact  was  joined  in  an  action,  the  plaintiff 
was  allowed  to  serve  a  supplemental  complaint  and  the  defendant 
demurred  thereto,  and  both  the  issue  of  fact  and  the  issue  of  law 
thus  joined  were  determined  in  favor  of  the  defendant,  and  the 
plaintiff  apjiealed  to  the  general  term,  which  reversed  the  judg- 
ment and  permitted  the  defendant  to  withdraw  the  demurrer  and 
serve  an  answer  upon  payment  of  costs  of  said  demurrer  and 
appeal, — Held,  that  the  plaintiff  could  only  tax  and  enter,  in  an 
interlocutory  judgment  to  that  effect,  the  costs  of  the  trial  of 
the  issue  of  law,  and  that,  until  the  defendant  has  made  his  election 
as  to  whether  he  would  permit  the  judgment  to  stand  or  would 
answer  over,  no  otlier  costs  should  be  taxed. 

{Decided  August  5,  1887.) 

Motion  for  a  new  taxation  of  costs. 

This  action  was  brought  in  September,  1885,  and  the 
defendant  duly  served  an  answer.  Thereafter,  in  April, 
18Sfi,  the  plaintiflf  obtained  leave  to  serve  a  supplemental 
complaint,  and,  in  the  order  granting  such  leave,  it  was 
provided  that  the  defendants  might  demur  thereto,  which 
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tlaey  did.  Both  issues  were  duly  noticed  for  trial,  and 
were  heard  at  special  term  in  June,  1886,  and  judgment 
rendered  sustaining  the  demurrer,  and  also  directing 
judgment  in  favor  of  the  defendants  on  the  issue  of  fact, 
and  dismissing  the  complaint.  A  judgment  in  accordance 
with  the  decision  was  duly  entered  for  costs.  Thereafter, 
plaintiff  appealed  therefrom,  and  the  general  term  re- 
versed the  judgment  so  far  as  it  sustained  the  demurrer, 
holding  that  a  demurrer  could  not  be  interposed  to  a 
supplemental  complaint,  and  granted  the  defendant  leave 
to  withdraw  it  and  serve  an  answer  on  payment  of  costs  of 
the  demurrer  and  of  said  appeal.  The  plaintiff  duly  served 
a  bill  of  costs  and  notice  of  taxation,  in  which  was  in- 
cluded costs  of  all  the  proceedings,  including  the  trial  of 
the  issue  of  fact  and  the  issue  of  law ;  and  the  defendant 
objected  to  the  allowance  of  the  costs  on  the  trial  of  the 
issue  of  fact.  His  objection  was  overruled  by  the  clerk, 
and  this  motion  thereupon  made. 

B,oe  &  MacMin,  for  defendant  and  motion. 

A.  J.  Dittenhoefer,  for  plaintiff,  opposed. 

Potter,  J. — This  is  a  motion  to  retax  costs  on  an 
appeal  from  the  adjustment  of  the  costs  by  the  clerk.  It 
would  seem  that  the  clerk  has  taxed  all  the  costs  in  the 
action,  while  there  was  an  issue  of  fact  and  one  of  law 
in  the  case,  where,  by  the  order  of  the  general  t'erm,  only 
the  issue  of  law  was  disposed  of.  Upon  the  decision  of 
that  issue,  the  defendant  was  allowed  to  withdraw,  the 
demurrer  and  plead  over  "  upon  the  payment  of  the  costs 
of  said  demurrer "  and  said  appeal.  Clearly,  at  this 
stage  of  the  case,  the  defendant  has  the  right  to  plead 
over  upon  payment  of  those  specified  costs,  and  only 
these  costs  can  be  taxed  or  claimed  at  the  present  stage 
of  the  action,  and  until  such  election  is  determined  no 
other  than  those  costs  should  be  taxed.  The  costs  should 
be  re-adjusted  accordingly. 
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New  York   Court  of   Common    Pleas,    Specisl    Term, 
September,  1887. 

§§  549,  subd.  4,  2200-2218. 

Arrest — Effect  of  etttry  in  jwhjinent  in  district  court  of  provision  that 

the  defendant  is  liable  to  m'rest  —Discharge  from 

imprisonment,  rclien  granted. 

Where  an  order  of  arrest  was  issued  in  an  action  in  a  district  court 
upon  the  ground  that  the  defendant  had  disijosed  of  his  jjroperty 
with  intent  to  defraud  his  creditors,  and  there  was  inserted  in  the 
judgment  the  statutory  jirovision  that  the  defendant  was  liable  to 
arrest  and  imprisonment, — Held,  that  a  denial  of  a  motion  to  vacate 
the  order  of  arrest,  was  not  by  such  judgment  made  a  conclusive 
adjudication  that  the  defendant  had  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  and  did  not  prevent  his  discharge 
from  imprisonment  under  an  execution  issued  on  such  judgment, 
pursuant  to  sections  2200  et  s^n.  of  the  Code  of  Civil  Procedure, 
formerly  known  as  "  The  Fourteen-day  Act."  ['] 

In  an  action  in  a  district  in  which  the  plaintiff  is  entitled  to  an  ex- 
ecution against  the  person  of  the  defendant,  an  entry  in  the  judg- 
ment to  the  effect  that  the  defendant  is  liable  to  arrest  and  im- 
prisonment is  an  essential  part  of  the  judgment ;  (-]  and  where  it 
is  omitted  in  a  proper  case  or  improperly  inserted,  the  judgment 
may  be  reversed  or  modified  on  appeal.  ]}\ 

It  seems,  that  an  order  of  arrest  in  a  district  court  is  now  a  pro- 
visional remedy  ;  and  its  granting  or  vacation  does  not  affect  the 
ijlaintifiTs  cause  of  action  and  right  to  judgment  thereon.  [^J 

Judgments  are  conclusive  only  as  to  those  matters  which  are  neces- 
sarily litigated  under  the  issues  in  the  action  or  special  jiroceed- 
ing  iu  which  they  are  rendered,  and  as  to  those  findings  which 
are  indispensable  to  the  recovery.  [*] 

Section  549,  subd.  4,  of  the  Code  of  Civil  Procedure, — requiring  that 
where  fraud  is  alleged  in  the  makicg  of  a  contract  sued  upon  or  in 
the  disposition  of  property,  the  fraud  must  be  proved  on  the  trial, 
— does  not  apply  to  district  courts,  [^j 

{Decided  September  20,  1887.) 
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Petition  bj  Hymen  Zeitz,  an  imprisoned  judgment 
debtor,  for  Lis  discharge  from  imprisonment  under  Code 
of  Civil  Procedure,  section  2200-2218. 

A  judgment  was  recovered  against  the  petitioner  in 
the  district  court  in  the  city  of  New  York  for  the  fifth 
judicial  district,  on  April  6,  1887,  in  which  an  order  of 
arrest  was  issued  upon  proof  that  the  defendant  had  dis- 
posed of  his  property  with  intent  to  defraud  his  creditors. 

Thereafter,  judgment  was  recovered  against  the  peti- 
tioner, and  an  execution  issued  against  his  person,  when, 
upon  proof  of  these  facts,  and  that  the  judgment  was  for 
less  than  $500,  he  made  this  application.  The  judgment 
creditor  appeared  on  the  return  day  by  his  attorney,  and 
opposed  the  discharge,  on  the  ground  that  the  judgment 
in  the  district  court  established  that  the  proceedings  of 
the  debtor  were  not  just  and  fair. 

Other  facts  appear  in  the  opinion. 

Herbert  H.  Walker,  for  the  petitioner. 

Herman  Joseph,  for  creditor,  opposed. 

J.  F.  Daly,  J. — The  creditor  ofiers  in  evidence,  as  a 
bar  to  the  discharge  of  the  imprisoned  debtor,  the  judg- 
ment upon  which  he  is  imprisoned.  It  was  recovered  in 
the  fifth  district  court,  April  G,  1887,  in  an  action  for  goods 
sold  and  delivered.  An  order  of  arrest  was  issued  in  the 
action  upon  proof  that  the  defendant  had  disposed  of  his 
property  with  intent  to  defraud  his  creditors.  Defendant 
moved  upon  an  affidavit  to  vacate  the  order  of  arrest, 
bub  the  justice  denied  his  motion  and  inserted  in  the  judg- 
ment the  statutory  provision  that  defendant  is  liable  to 
arrest  and  imprisonment.  Is  this  a  conclusive  adjudica- 
tion that  the  prisoner  has  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  and  are  we,  therefore,  con- 
strained to  hold,  in  this  application,  that  his  proceedings 
are  not  just  and  fair,  and  to  refuse  his  discharge  ? 
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The  decision  of  the  justice  was  upon  a  motion  in  re- 
spect of  a  provisional  remedy,  and  such  adjudications  are 
not  generally  deemed   conclusive  in  other  proceedings. 
If  there  had  not  been   a  provision  of  law  requiring  the 
justice  to  make  an  entry  in  his  judgment  that  the  defend- 
ant was  liable  to  arrest,  it  would  probably  not  be  claimed 
that  there  was  an  adjudication  upon  the  question  now  in- 
volved.    But  I  do  not  think  that  the  insertion  in  the  judg- 
ment of  the  provision  in  question  gives  any  extraordinary 
effect  to  the  simple  decision  of  the  motion  so  as  to 
[']     make  it  a  bar  to  the  trial  of  the  issue  in  this  proceed- 
ing.    The  provision  is  inserted  pursuant  to  section 
1386  of  the  Consolidation  act,  and  is  not  judgment  ren- 
dered upon  any  issue  in  the  action.    It  is  merely  an  entry 
to  which  plaintiff  is  entitled  by  reason  of  his  sustaining 
his  order  of  arrest,  and  indicates  the  process  by  which 
the  judgment  is  to  be  enforced.     It  is  an  essential  part  of 
the  judgment,  so  that  if  it  is  omitted  in  a  proper  case 
[']     or  inserted  improperly,  the  judgment   may  be  re- 
versed or  modified  on  appeal ;  but  the  order  of  arrest  in 
the  district  court  is  now  a  provisional  remedy,  anj  its 
[*]     granting  or  vacating  does  not  affect  the   plaintiff's 
cause  of  action  and  right  to  judgment  thereon  (Stem 
r.  Moss,  10  Daly,  516). 

Before  the  Consolidation  act,  when  the  action  was  com- 
menced by  warrant,  if  plaintiff  desired  the  arrest  of 
defendant,  the  practice  was  different,  and  if  the  arrest  was 
vacated  the  defendant  got  judgment  because  the  process 
by  which  he  was  brought  into  court  was  thus  set  aside 
(Joles  V.  Hanigan,  8  Duly,  43).  Judgments  are  conclusive 
only  as  to  those  matters  which  are  necessarily  lifci- 
[']  gated  under  the  issues  in  an  action  or  special  pro- 
ceeding and  as  to  those  findings  which  are  indispen- 
sable to  the  recovery  (Matter  of  Roberts,  8  Daly,  95). 
Judged  by  this  standard,  the  insertion  in  the  justice's 
judgment  of  the  provision  in  question  is  not  an  adjudica- 


426  CIVIL  PROCEDUEE  REPORTS. 

Allen  V.  Bagnell. 

tion   of  the   same   kind  or   witli  tlie  same  effect  as  liis 

determination  upon  the  cause  of  action. 
[^]  A  finding  upon  the   question  of  arrest  was  not 

indispensable  to  the  plaintiiFs  recovery,  because  sub- 
division 4  of  section  549  of  the  Code  has  no  application 
to  district  courts  (Stern  v.  Moss,  above). 

I  think,  therefore,  that  the  decision  of  the  justice  is  not 
conclusive  as  to  whether  the  debtor's  ^proceedings  are 
just  and  fair,  and  that  question  may  be  tried  in  this, 
proceeding. 


ALLEN  ET  AL.  V.  BAGNELL. 

City  Court  of  New  Yoek,  Special  Term,  -September, 

1887. 

§§  417,  821. 

Subscription  and  indorsement  on  the  papers — Wliat  required  on  answer.. 

The  Code  of  Civil  Procedure  and  rules  of  practice  require  that  "  all 
papers  served  shall  be  subscribed  and  indorsed  with  the  office 
address  of  the  attorney,"  and  an  objection  to  an  answer  served  on 
the  ground  that  this  requirement  is  not  complied  with,  is  not 
obviated  by  the  fact  that  a  notice  of  appearance  previously  served 
contained  the  post-office  address  of  the  defendant's  attorney.* 

{Decided  March  24,  1887.) 

Motion  to  open  judgment  taken  by  default  as  irregu- 
larly entered. 

This  action  was  commenced  August  26,  1887.  On  the 
following  day  the  defendant  appeared  by  his  attorney  by 
the  service  of  a  notice  of  appearance  by  mail,  to  which 

*  See  Schiller  v.  Maltbie,  11  N.  Y.  Civ.  Pro.  304. 
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was  subscribed  said  attorney's  office  and  post-offico 
uildress.  On  August  30,  the  time  to  answer  was  extended 
ten  days  by  consent,  and,  on  August  9,  the  defendant's 
attorney  mailed  to  the  plaintiff's  attorney  iu  a  properly 
iuclosed  post-paid  wrapper,  a  copy  of  the  defendant's 
answer,  which  was  received  by  the  plaintiff's  attorney  on 
the  morning  of  September  10,  and  returned  by  him  on 
September  12,  with  an  indorsement  thereon  to  the  effect 
that  inasmuch  as  the  office  address  of  the  defendant's 
attorney  was  not  subscribed  to  the  said  answer,  he  declined 
to  receive  it,  and  thereafter  judgment  by  default  was 
entered,  whereupon  the  defendant  made  this  motion. 

//.  D.  Birdsall,  for  defendant  and  motion. 

./.  Edivard  Wdd,  for  plaintiff,  opposed. 

McAdam,  Ch.  J. — Sections  417,  421  of  the  Code,  inter- 
preted in  the  light  of  the  general  rule  of  practice  No.  2, 
require  that  "  all  papers  served  shall  be  subscribed  or 
indorsed  with  the  office  address  of  the  attorney."  The 
answer  did  not  conform  to  this  requirement,  and  the  fact 
that  the  notice  of  appearance  served  contained  the  post- 
office  address  does  not  obviate  the  legal  requirement 
stated.  The  answer  was,  therefore,  properly  returned  with 
notice  pointing  out  the  defect. 

The  motion  to  vacate  the  judgment  for  irregularity  will, 
therefore,  be  denied ;  but  the  default  will  be  opened  on 
payment  within  three  days  of  $10  costs,  the  judgment  and 
levy  to  stand  as  security,  and  case  to  be  tried  on  the  first 
Mondav  of  October. 
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SMITH  V.  JACKSON. 

€iTY  Court  of  New   York,  Special  Term,   September, 

1887. 

§  451. 

Misnomer — Effect  of  sei'vice  of  summons  on  person  not  named  as 
defendant,  and  of  his  appearance. 

Where  the  plaintiff  in  an  action  intended  to  sue  and  serve  process 
upon  one  Morris  J.  Jackson,  and  the  process  was  in  fact  upon  one 
Meyer  Jackson,  who  appeared  and  defended  under  the  name 
"Meyer  Jackson,  sued  as  Morris  J.Jackson," — Held,  that  the 
court  was  without  jurisdiction  to  render  a  judgment  on  such 
appearance,  etc.,  against  Morris  J.  Jackson  ;  and  the  judgment  so 
entered  should,  on  motion  of  said  Monis  J.,  be  vacated  ;  that  the 
proper  i^ractice  of  Meyer  Jackson  was  either  to  have  disregarded 
the  service  or  to  have  moved  to  set  it  aside;  and  that  the  plaintiff 
should  not  have  received  the  plea  from  the  stranger  or  should 
have  moved  to  set  it  aside  as  irregular ;  that,  even  if  Morris  J. 
had  been  served,  the  appearance  and  answer  of  Meyer  Jackson 
gave  the  court  no  jurisdiction  to  award  judgment  against  Morris 
J.  which  should  include  the  costs  of  a  trial. 

There  is  no  law  or  practice  which  permits  a  stranger,  because  erron- 
eously served  with  process  intended  for  some  one  else,  to  go  into 
the  record  and  defend  upon  the  merits  by  alleging  that  he  does  not 
owe  the  debt  or  duty  charged,  when  it  is  obvious  that  no  one 
intended  to  allege  that  he  did. 

"Want  of  jurisdiction  may  always  be  set  up  against  a  judgment, 
and,  if  its  absence  is  proved,  the  judgment  must  be  annulled,  as 
the  record  of  a  court  is  never  conclusive  as  to  the  existence  of  a 
jurisdictional  fact. 

{Decided  September  26,  1887.) 

Motion  by  defendant  to  set  aside  a  judgment. 
The  opinion  states  tlie  material  facts. 
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Solomon,  Kantrowitz  <C  Esberg,  for  defendant,  Morris  J. 
Jackson,  and  for  Meyer  Jackson,  and  motion. 

Smith  d'  Keeney  for  plaintiff,  opposed. 

McAjdam,  Ch.  J. — There  are  two  Jacksons — "Morris  J.'* 
and  "Meyer."  The  jjlaintiff  intended  to  sue  and  serve 
process  upon  "  Morris  J.,"  and  claims  that  he  has  been 
properly  served  therewith.  Meyer  Jackson  claims  that 
process  was  served  upon  him,  that  he  thereupon  employed 
attorneys  and  defended  under  the  name  of  "  Meyer  Jack- 
son sued  as  Morris  J.  Jackson,"  and  all  the  papers 
emanating  from  his  attorneys  are  so  entitled.  It  is 
apparent  throughout  that  Solomon,  Kantrowitz  «k  Esberg 
were  appearing  for  "Meyer"  Jackson,  and  not  for  "  Mor- 
ris J."  Jackson.  If  Meyer  Jackson  was  not  the  party 
iu tended  to  be  sued,  the  plaintiff  was  under  no  more 
<  ^ligation  to  accept  the  answer  tendered,  than  if  the  pro- 
( .ss  had  been  served  upon  John  Smith,  and  he  had 
•  l^peared  and  defended  under  the  title  of  "John  Smith 
served  as  Morris  J.  Jackson." 

There  is  no  law  or  practice  that  permits  a  stranger, 
because  erroneously  served  with  process  intended  for 
bome  one  else,  to  come  into  the  record  and  defend  upon 
the  merits  by  alleging  that  he  (the  stranger)  does  n*ot  owe 
the  debt  or  duty  charged,  when  it  is  obvious  that  no  one 
intended  to  allege  that  he  did.  The  stranger  cannot  force 
the  plaintiff  to  accept  such  a  plea,  nor  can  he  in  any 
manner  prejudice  the  real  defendant,  intended  to  be — but 
not  —served.  The  plaintiff,  however,  voluntarily  accepted 
the  plea  tendered  by  the  stranger  and  went  to  trial  upon 
it.  The  trial  judge  declined  to  consider  whether  the 
process  was  properly  served,  and  directed  judgment 
against  Morris  J.  Jackson,  who  did  not  appear.  This 
practice  is  without  warrant  or  precedent.  If  no 
process  was  served  upon  Morris  J.,  an  appearance  and 
answer  by  Meyer  Jackson,  sued  as  Morris  J.,  gave  the 
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court  no  jurisdiction  to  award  such  a  judgment ;  and  even 
if  Morris  J.  was  served,  an  interloper  could  not  mulct  him 
in  the  costs  of  a  trial  if  he  determined  to  suffer  judgment 
by  default.  In  either  event,  the  court  at  trial  term  was 
without  jurisdiction,  and  the  judgment  directed  thereat  is 
coram  non  judim  and  void.  The  plaintiff  should  have 
declined  to  receive  such  a  plea  from  a  stranger,  or,  by 
moving  to  set  it  aside  as  irregular,  have  tested  its 
propriety. 

It  is  not  to  be  inferred  from  this  that  the  practice 
of  the  other  side  has  been  any  better.  Meyer  Jackson,  if 
not  sufficiently  informed  by  the  process,  might  have  ascer- 
tained upon  inquiry  that  he  was  not  the  person  intended 
to  have  been  sued,  and,  in  case  of  serious  doubt,  could 
have  ascertained  to  a  certainty  "by  a  motion  to  set  aside 
the  service  (Nones  v.  Hope  M.  Ins.  Co.,  8  Barh.  541). 
Upon  such  a  motion,  the  plaintiff  would  either  have  to 
disavow  the  service  on  Meyer  Jackson  as  her  debtor,  or 
amend  by  inserting  his  true  name  so  as  to  commit  her  to 
an  election  to  hold  him.  No  effort  was  made  by  either 
party,  by  motion  or  otherwise,  to  have  this  preliminary 
question  of  service  or  identity  of  party  settled  in  advance 
of  the  trial,  and  the  action  has  apparently  proceeded  on 
the  inconsistent  and  contradictory  theory  that  the  plaint- 
iff was  prosecuting  one  person  and  the  attorneys  for  the 
defense  were  defending  another.  No  ordinary  system  of 
practice  sanctions  or  tolerates  such  an  incongruity. 

The  action  is  now  before  the  court  on  a  motion  made 
by  Morris  J.  Jackson  to  vacate  the  judgment,  and  it  must 
be  disposed  of  according  to  legal  i)rinciples  in  a  manner 
calculated  to  bring  order  out  of  chaos.  If  process  was 
personally  served  upon  Morris  J.  Jackson  the  plaintiff  is 
entitled  to  enter  judgment  against  him  as  by  default,  for 
he  has  not  appeared  in  the  action  and  has  failed  to 
answer.  The  judgment  in  such  case  must  be  entered  by 
the  clerk  {Code  Civ.  Pro.  §  1212).  If  process  has  not  been 
served  upon  Morris  J.  Jackson  the  attempt  to  commence 
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the  action  lias  proved  abortive,  and  plaintiff  must  begin 
de  novo.  It  is  fundamental  that  the  want  of  jurisdiction 
may  always  be  set  up  against  a  judgment,  and  if  its 
absence  is  proved  the  judgment  must  be  annulled,  as  the 
record  of  a  court  is  never  conclusive  on  the  existence  of  a 
jurisdictional  fact  (Craig  v.  Town  of  Andes,  93  N.  Y.  405, 
411). 

It  follows  that  the  judgment  directed  against  Morris 
J.  Jackson  at  the  trial  term,  on  the  answer  interposed  by 
Mej-er  Jackson,  is  not  only  irregular  but  void  for  want  of 
jurisdiction  in  the  court  to  make  such  direction,  and  it 
will  be  vacated,  but,  under  such  circumstances,  without 
costs,  and  the  plea  interposed  by  Meyer  Jackson  will  be 
declared  unauthorized  by  the  practice,  and  the  service 
thereof  set  aside.  Meyer  Jackson  has  joined  in  the  pres- 
ent application,  and  may  therefore  be  lawfully  concluded 
by  the  adjudication  thereof. 


RYAN  V.  CRANE. 


City  Coubt  of  New  York,  Special  Term,    September, 

1887. 

§  572. 

Discharge  from   imprisonmetit —  ^V^len   discharge  on  ground  that  there 
h<jis  been  delay  in  issuing  execution,  not  granted.* 

Where  an  execution  against  the  property  issued  on  Juno  4,  ■was 
returned  on  June  24,  but  the  plaintiff,  knowing  that  the  sheriff"  had 

*  The  following  decisions  were  rendered  under  Code  Civ.  Pro.  as 
amended  by  Laws  of  1886,  chap.  672:  De  SUva  r.  Holden,  ante,  404  ; 
Wright  r.  Grant,  11  N.  Y.  Civ.  Pro.  407  ;  Howell  v.  Taussig,  ante, 
252;  Havemeyer  Sugar  Ref.  Co.,  v,  Taussig,  ante,  1^1;  Gtellarr. 
Baer,pos/,  433. 
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sixty  days  within  wliicti  to  return  it,  and  ordinarily  held  it  for  that 
period,  did  not  learn  until  July  20  of  its  return,  when  she  promptly 
issued  au  execution  against  the  person, — Held,  that  these  facts 
showed  reasonable  cause  why  a  motion  to  discharge  the  debtor 
from  imprisonment  on  the  ground  that  execution  against  the 
person  had  not  been  issued  within  ten  days  after  the  return  of 
the  execution  against  the  property  should  be  denied. 
{Decided  September  23,  1887.) 

Motion,  upon  return  of  order  to  sliow  cause,  for  a 
supersedeas  discliarging  the  defendant  from  the  custody 
of  the  sheriff. 

This  action  was  brought  to  recover  damages  sustained 
by  the  plaintiff,  an  infant,  by  breach  of  promise  to  marry, 
coupled  with  seduction ;  and  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  $10,367.10,  damages  and  costs, 
which  was  entered  on  June  4,  1887.  On  the  same  day, 
an  execution  against  the  property  of  the  defendant  was 
duly  issued  to  the  sheriff  of  the  city  and  county  of  New 
York,  who  returned  the  execution  on  June  24,  1887,  nulla 
bono.  The  plaintiff  did  not  learn  of  the  return  of  the 
execution  until  July  20,  1887,  when  she  promptly  issued 
an  execution  against  the  defendant's  person,  and  the 
defendant  was,  on  August  12,  1887,  arrested  and  lodged 
in  Ludlow  street  jail ;  he  thereupon  moved  for  his  dis- 
charge from  imprisonment  on  the  ground  that  execution 
against  his  person  had  not  been  issued  within  ten  days 
after  the  return  of  the  execution  against  his  property. 
It  appeared  that,  intermediate  the  issuing  of  the  execution 
against  the  property  and  the  learning  of  its  return,  the 
plaintiff's  attorney  had  frequently  sent  messengers  from 
his  ofl&ce  to  the  sheriff  to  whom  the  execution  had  been 
issued,  to  inquire  whether  it  had  been  returned,  and  had 
always  been  informed  that  it  had  not  been  returned. 

Hart  &  Price,  for  defendant  and  motion. 

Charles  Sleekier,  for  plaintiff,  opposed. 
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McAdam,  Ch,  J. — The  purpose  of  section  572  of  the 
Code  is  to  prevent  neglect  by  the  creditor  whereby  im- 
prisonment of  the  debtor  io  unnecessarily  prolonged. 
Execution  against  the  property  was  issued  June  4,  and 
returned  June  24  Such  process  may  be  legally  held  by 
the  sheriflf  for  sixty  days,  and  ordinarily  is  held  for  this 
period.  The  plaintiff  had  no  knowledge  of  the  return 
made  by  the  sheriff  until  July  20,  when  she  promptly 
issued  execution  against  the  person.  These  facts  establish 
reasonable  cause,  under  subdivision  5,  why  the  application 
for  a  supersedeas  should  not  be  granted. 

Motion  denied,  without  costs. 


GELLAR    V.  BAER 

Cm  Court  of  New  York,  Special  Term,  August,  1887. 

§  572. 

Discharge  from   imprisonmenl — When  granted  for  delay  in    issuing 
execution  against  ike  person.  * 

Whero  a  jadgment  was  entered,  February  3,  1885,  and  execution 
against  the  jiroperty  returned  unsatisfied  in  May,  1885,  and  an 
execution  against  the  person  of  the  defendant  was  issued  June  2, 
1885, — Ilekl.  that  the  defendant  was  entitled  to  be  relieved  from 
arrest  and  imprisonment,  on  the  ground  that  the  execution  against 
the  person  was  issued  more  than  three  months  after  the  recovery 
and  entry  of  judgment. 

{Decided  August  29,  1887.) 

Application  by  defendant  to  be  relieved  from  arrest 
and  imprisonment. 

*  See  Ryan  v.  Crane,  ayite,  p.  431,  and  cases  cited  in  foot-note. 
Vol..  XIL— 28. 
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Judgment  was  recovered  in  favor  of  the  plaintiff 
against  the  defendant,  February  9,  1885,  for  $847.82, 
damages  and  costs,  in  an  action  the  gravamen  of  which 
was  the  obtaining  of  goods  by  fraud,  deceit  and  false 
representations  ;  an  order  of  arrest  was  granted  in  the 
action  before  judgment,  and  the  defendant  was  held  to 
bail  thereon,  and  duly  gave  an  undertaking  to  procure 
his  release  from  custody  ;  which  order  and  undertaking 
■were  still  in  force  at  the  time  of  the  making  of  this 
motion.  On  April  6,  1885,  an  execution  against  the 
property  of  the  defendant  was  issued  to  the  sheriff  of  the 
city  and  county  of  New  York,  which  was,  in  May,  1885, 
returned  wholly  unsatisfied  ;  and  on  June  2,  1885,  an 
execution  against  the  person  of  the  defendant  was  issued 
to  said  sheriff,  under  which  the  defendant  has  not  yet 
been  arrested.  It  is  asserted  by  the  plaintiff,  that  the 
defendant  evades  arrest  under  said  execution. 

Herbert  H.    Walker,  for  defendant  and   application. 

David  Levy,  for  plaintiff,   opposed. 

Hall,  J. — Judgment  was  entered  in  this  action 
against  the  defendant  February  3,  1885,  and  defendant's 
affidavits  show  that  no  execution  has  been  issued  against 
his  person,  although  execution  was  returned  unsatisfied 
against  his  property  in  May,  1885.  Plaintiff's  papers 
show  that  no  execution  against  the  person  was  issued 
until  June  2,  18b5,  which  is  more  than  three  months  after 
the  recovery  and  entry  of  judgment.  Therefore,  defend- 
ant is  entitled  to  be  relieved  from  arrest  and  imprison- 
ment in  this  action  under  the  provisions  of  section  572  of 
the  Code,  as  amended  by  chapter  672  of  the  Laws  of 
1886. 

Motion  granted.     No  costs. 
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DOWNEY  ET  AL.  V.  CLUTE. 

Supreme  Court,  First  Department,  New  York  County. 
Special  Term,  January,  1887. 

§  111.* 

Imprisonment —  When  defendant  entitled  to  discharge  from. 

Where,  after  executdons  against  the  property  and  person  of  the 
defendant  in  an  action  were  returned  unsatisfied,  and  the  com- 
mencement of  an  action  upon  an  undertaking  given  by  him  as  bail 
to  secure  his  discharge  from  imprisonment  under  an  order  of 
arrest,  the  defendant  was  surrendered  by  the  bail  and  the  bail 
given  by  him  was  exonerated,  but  no  other  execution  was  issued 
against  his  person, — Held,  that  after  having  been  imprisoned  in 
actual  custody  for  more  than  six  months  after  such  surrender,  he 
was  entitled  to  be  discharged  therefrom. 

{Decided  March  31,  1887.) 

Motion  by  the  defendant  for  his  discharge  from  im- 
prisonment. 

This  action  was  commenced  in  July,  188^,  ior  tuts 
conversion  of  diamonds  of  the  value  of  $2,700,  entrusted  to 
the  defendant  for  sale  by  the  plaintifi.  The  defendant 
was  arrested  under  an  order  granted  in  the  action  and 
immediately  released  upon  giving  an  undertaking  as  bail, 
with  two  sureties,  to  the  eftect  that  he  would  at  all  times 
render  himself  amenable  to  any  mandate  which  might  be 
issued  to  enforce  a  final  judgment  against  him  in  the 
action.  The  action  was  tried  in  June,  1886,  and  judgment 
was  entered  on  June  10,  in  favor  of  the  plaintiff  against 
the   defendant  for  $3,799.50.     Thereafter,  execution  was 


Seo  Levy  v.  Solomon,  and  foot-note,  ante,  p.  125. 
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issued  against  the  property  of  the  defendant  and  returned 
unsatisfied ;  and  an  execution  against  the  person  of  the 
defendant  was  issued  to  the?sheriff  of  the  city  and  county 
of  New  York,  and  returned  "  Defendant  not  found."  On 
July  19, 1886,  the  defendant  having*  fled  from  the  jurisdic- 
tion of  the  court  and  placed  himself  out  of  the  reach  of  its 
mandates,  an  action  was  commenced  upon  the  undertaking 
against  the  sureties,  one  of  whom,  finding  him  in  Phila- 
delphia, brought  him  to  New  York,  and  on  July  22,  1886, 
delivered  him  to  the  sheriff  of  the  city  and  county  of 
New  York.  Thereafter,  on  motion  made  by  the  sureties,  an 
order*wa8  made  exonerating  them.  From  the  time  of  such 
surrender  until  the  making  of  this  motion  (March,  1887), 
the  defendant  remained  in  actual  custody.  The  defend- 
ant, in  March,  1887,  made  this  motion  for  his  discharge 
on  the  ground  that  the  plaintiff  had  neglected  to  issue 
execution  since  his  surrender  by  his  bail. 

Edmund  E.  Price  {Hart  &  Price,  attorneys),  for  defend- 
ant and  motion. 

John  P.  Adams,  for  plaintiff,  opposed. 

Lawrence,  J. — This  is  a  motion  that  the  defendant  be 
discharged  from  the  custody  of  the  sheriff  of  the  city  and 
county  of  New  York.  Judgment  was  rendered  in  favor 
of  plaintiff  on  January  16,  1886.  An  execution  against  the 
property  of  the  defendant  was  issued  to  the  defendant 
February  18,  1886,  and  returned  unsatisfied  March  27, 
1886.  An  execution  was  also  issued  to  the  sheriff  April 
24,  1886,  which  was  on  the  same  day  returned  unsatisfied. 
On  April  21,  1886,  an  execution  against  the  person  of  the 
defendant  was  issued,  which  was  returned  June  19, 1886, 
with  the  indorsement  "  Defendant  not  found."  On  July 
20,  1886,  defendant  surrendered  himself,  and  the  bail 
given  by  him  under  the  order  of  arrest  granted  at  the 
commencement  of  the   action  were  exonerated,  and  he 


CIVIL  PROCEDURE  REPORTS.  437 

La'wson  v.  Lawson. 

now  applies  to  be  discharged  on  the  ground  that  he  has 
been  in  actual  custody  for  more  than  six  months.  It  seems 
to  mo  that  he  is  entitled  to  his  discharge  (See  Laws  of 
183G,  chap.  672,  and  the  elaborate  opinion  of  Justice  Pot- 
ter ia  People  ex  vA.  Lust  v.  Grant,  10  N.  Y.  Civ.  Pro. 
158).  As  the  actual  custody  of  the  defendant  commenced 
on  July  20,  1836,  it  is  obvious  that  he  has  been  im- 
prisoned for  more  than  six  months. 


LAWSON  r.  LAWSON  et  al. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  September,  1887. 

§§  682,  683. 

Attachment — Motion  to    vacate — JVJiat  may  be  cfmsidered   on    Tnotion 
founded  on   new  papers. 

Upon  a  motion  made  npon  affidavits  to  vacate  an  attachment,  the 
defendant  can  only  present  and  have  considered  facts  in  denial  of 
the  ground  upon  which  the  attachment  was  issued  ;  and  the 
merits  of  the  cause  of  action  and  defense  cannot  be  tried  or  con- 
sidered on  such  a  motion,  except  where  the  defendant  relies  upon 
a  discharge  in  bankruptcy  or  upon  a  discharge  or  exoneration 
granted  in  insolvency  proceedings  ;  in  which  case  the  plaintiff 
cannot  deny  the  discharge,  but  can  only  present  matters  in 
avoidance  of  it. 

{Decidi.d  September  8.  1887.) 

Motion  by  defendant  made  upon  affidavits  to  vacate 
an  attachment. 

This  action  was  brought  to   recover  moneys  loaned, 
and  an  attachment  was  issued  on  the  ground  that  the 
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defendants  were  non-residents.  The  defendants  moved 
to  vacate  the  attachment  on  affidavits  showing  an  agree- 
ment between  the  plaintiffs  and  defendants  under  which 
the  loan  is  asserted  by  them  to  have  been  made,  and  by 
the  terms  of  which  it  appeared  that  the  loan  was  not  due  j 
and  the  plaintiff  in  answer  averred  non-performance  of 
the  agreement  on  the  part  of  the  defendants. 

Stine  dt  Caiman,  for  defendants  and  motion. 

Martin  &  Smith,  for  plaintiff,  opposed. 

Potter,  J. — Upon  an  examination  of  the  papers  upon 
this  motion  to  set  aside  the  attachments,  and  the  pro- 
visions of  the  Code  in  relation  to  the  issuing  of  attach- 
ments as  a  provisional  remedy,  I  am  confirmed  in  the 
correctness  of  the  intimations  I  expressed  upon  the  argu- 
ment of  the  motion.  This  motion  is  made  upon  affidavits 
on.  behalf  of  defendants,  which  go  to  the  merits  of  the 
cause  of  action  and  the  defense.  Certainly,  tlie  merits  of 
a  case  cannot  be  tried  upon  affidavits.  It  is  quite  mani- 
fest that  all  the  defendants  can  present  or  have  con- 
sidered upon  this  motion  are  facts  not  in  denial  of  the 
cause  of  action,  but  in  denial  of  the  grounds  on  which 
the  attachment  was  issued  ;  for  the  new  proof  which  the 
plaintiff  is  allowed  to  use  in  opposition  to  the  motion 
w^hen  made  upon  affidavits  is  limited,  by  section  G83  of 
the  Code  of  Civil  Procedure,  to  affidavits  tending  to 
sustain  any  of  the  grounds  for  the  attachment  and  no 
other  except  in  a  certain  class  of  cases, — viz.  :  where  the 
defendant  relies  upon  a  discharge  in  bankruptcy  or  a  dis- 
charge or  exoneration  granted  in  insolvent  proceedings, — 
and  in  those  cases  the  plaintiff  cannot  deny  the  discharge, 
but  can  only  present  matter  in  avoidance  of  it. 

This  shows  very  conclusively  to  my  mind  that  the 
general  rule  is  that  there  cannot  be  a  denial  and  a  trial 
of  the  cause  of  action  and  a  set-off  or  counter-claim.    Even 
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in  the  exceptional  case,  it  is  not  permitted  to  try  upon 
motion  the  fact  of  a  discharge,  but  only  some  matter 
which  may  avoid  the  discharge.  The  cause  of  action 
-which  is  required  to  be  stated  in  the  affidavit  for  an 
.attachment  is  a  very  distinct  matter  from  the  ground 
upon  which  an  attachment  may  be  issued.  An  attachment 
docs  not  issue  in  all  the  actions  specified  in  section  635, 
but  only  in  the  cases  where  there  is  a  cause  of  action 
specified  in  635,  and  the  grounds  specified  in  2d  subd., 
636,  also  exist,  and  those  grounds  only  relate  to  the 
defendant,  his  conduct,  residence,  etc. 
Motion  denied,  with  $10  costs. 


HINGSTON,  Respondent,  v.  MIRANDA,  Appellant. 

Supreme  Codbt,  First  Department,  General  Term,  Mat, 

1887. 

§  636. 

Attachment — Listance    of  an    affidavit    to   procure,    held  insufficient. 

Where  an  affidavit  on  which  an  attachment  was  issued  in  an  action 
brought  by  one  residing  in  London,  England,  was  made  by  his 
correspondent  here,  who  stated,  upon  information  and  belief,  tho 
existence  and  natixre  of  a  cause  of  action  on  contract  for  moneys 
loaned,  advances  made  and  services  rendered  by  the  plaintiff  to 
the  defendant  to  an  amount  named,  and  that  said  sum  was  due  the 
plaintiff  over  and  above  all  counter-claims- known  to  the  plaintiff  ; 
and  that  his  knowledge  and  the  grounds  of  his  belief  were  corres- 
pondence with  the  said  plaintiff,  by  his  firm, — Held,  that  this  affi- 
davit was  wholly  insufficient  to  sustain  the  attachment. 

{Decided  Mmj,  1887.) 

Appeal  by  defendant  from  an  order  denying  a  motion 
to  vacate  the  attachment. 
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On  February  3,  1887,  an  attachment  was  granted  in 
this  action,  on  the  apjjlication  of  the  plaintiff,  upon  an 
affidavit,  which,  omitting  the  title,  venue,  signature  and 
jurat,  was  as  follows  : 

"  Horace  W.  Day,  being  duly  sworn,  says  :  that  he  is  a 
member  of  the  firm  of  Sgobel  <&  Day  and  carries  on  busi- 
ness in  the  city  of  Now  York,  and  is  the  correspondent 
of  Charles  Kingston,  the  plaintiff  in  this  action,  who 
resides  in  the  city  of  London,  England ;  that  the  de- 
fendant above  named  resides  at  Padules,  Almeria,  Spain^ 
and  is  a  non-resident  of  the  State  of  New  York,  and  de- 
ponent is  informed  and  believes  that  a  cause  of  action 
arising  upon  contract  for  damages  for  the  breach  of  a  con- 
tract, other  than  a  contract  to  marry,  exists  in  favor  of 
said  plaintiff  against  the  said  defendant  for  moneys 
loaned,  advances  made  and  services  rendered  by  the  said 
plaintiff  to  the  said  defendant,  at  his  request,  amounting 
to  £430  sterling,  which  sum  is  of  the  value  of  $2,189.92, 
and  that  said  sum  is  due  to  the  said  plaintiff  from  the  said 
defendant  over  and  above  all  counter-claims  known  to 
plaintiff,  and  that  deponent's  knowledge  and  the  grounds 
of  his  belief  are  correspondence  with  the  said  plaintiff 
and  cables  received  from  the  plaintiff  by  deponent's  firm 
informing  them  of  the  matters  aforesaid ;  that  the  plaint- 
iff is  about  to  commence  an  action  against  the  defendant 
for  the  cause  above  stated  by  issuing  the  summons  here- 
to annexed,  and  that  no  previous  application  for  an 
attachment  has  been  made  herein." 


A  levy  having  been  made  under  this  attachment,  the 
defendant,  on  February  21,  1887,  moved  to  vacate  it  and 
all  proceedings  taken  thereunder,  upon  the  ground,  as 
stated  in  his  notice  of  motion,  "  that  the  said  affidavit  is 
wholly  insufficient  in  that  the  allegation  therein  of  the 
cause  of  action,  and  the  allegation  therein  that  $2,189  is 
due,  over  and  above  all  counter-claims  known  to  plaintiff, 


CIVIL  PEOCEDURE  REPORTS.  441 

HingstoD  r.  Miranda. 

are  made  solely  on  information  and  belief,  whereas  the 
cables  and  correspondence  therein  referred  to  as  the 
grounds  of  the  affiant's  knowledge  and  belief  are  neither 
produced  nor  set  forth,  or  copies  thereof  annexed,  and 
said  cables  and  coiTespondence  do  not  appear  to  have 
been  seen  by  said  affiant ;  on  the  ground  that  said  affi- 
davit contains  no  legal  evidence  of  said  cause  of  action, 
or  that  said  S2,189  is  due  over  and  above  all  counter- 
claims known  to  plaintiff;  and  on  the  ground  that  said 
affidavit  is  wholly  insufficient  on  its  face  to  confer  juris- 
diction to  grant  said  attachment." 

The  motion  was  denied  at  special  term,  and  this 
appeal  thereupon  taken  by  the  defendant. 

Henry  Major  {Jose  G.  Morales^  attorney),  for  defend- 
ant, appellant. 

The  Code  (§  636)  requires  that  a  cause  of  action  shall 
be  shown.  Reilly  v.  Sisson,  31  Unn,  572 ;  Smadbeck  v. 
Sisson,  31  7(7.  582;  Pomeroy  v.  Ricketts,  27  Id.  242. 
And  also  that  there  is  a  sum  certain  due  over  and  above 
all  counter-claims  known  to  the  plaintiff.  Ruppert  v. 
Hang,  87  .V.  Y.  141 ;  Donnell  v.  Williams,  21  Hun,  216. 
That  facts  and  circumstances  must  be  made  out  by  com- 
petent proof.  Neal  v.  Sachs,  15  IVceldy  Dig.  476 ;  Smith 
V.  Wicks,  29  Han,  306.  In  the  present  action,  the  "infor- 
mation and  belief"  is  derived  fi"om  corresi:)ondence  and 
cables  in  the  possession  or  under  control  of  the  affiant. 
If  the  information  is  derived  from  letters  or  official 
documents  in  the  possession  of  the  person  who  makes  the 
Affidavit,  or  which  it  is  in  his  power  to  procure,  they 
should  be  presented  with  the  application^  or  copies  of 
them  should  be  furnished.  To  adopt  any  other  rule 
would  be  to  substitute  the  conclusions  of  the  person  who 
makes  the  affidavit  for  that  of  the  judge."  ....  De 
Weerth  v.  Feldner,  16  Ahh.  Pr.  2i;5-299 ;  Greenbaum  v. 
Dwyer,  4  N.  Y.  Civ.  Pro.  276-278 ;   Wilmerding  v.   Cun- 
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ningliam,  65  Hoiv.  Pr.  344 ;  Jordan  v.  Eicliardson,  7  N, 
Y.  Civ.  Pro.  411-413 ;  .  .  .  .  Moore  v.  Eicbardson,  3  Hoio. 
Pr.  N.S.  233;  ...  .  Bulil  v.  Ball,  2  N.  Y.  St.  Rep.  270  ; 
S.  C,  41  Hun,  61. 

George  A.  Black,  for  plaintiffs,  respondents. 

Pee  Curiam. — [Van  Brunt,  P.  J.,  Brady  and  Daniels, 
JJ.] — The  affidavit  on  "which  this  attachment  was  issued 
■was  wholly  insufficient  as  proofs  of  the  facts  upon  which 
alone  the  law  allows  so  harsh  a  proceeding  to  be  taken 
by  a  creditor  against  his  debtor.  It  contains  no  sworn 
evidence  that  a  debt  has  been  created,  or  that  the  amount 
claimed  is  due  to  the  plaintiff  over  and  above  all  counter- 
claims, and  is  no  more  than  a  repetition  of  unsworn  state- 
ments made  by  the  plaintiff,  or  in  this  behalf,  to  the 
person  making  the  affidavit.  In  fact,  it  does  not  amount 
to  as  much  as  that,  for  the  statements  have  not  been  set 
forth  in  the  affidavit  to  show  that  they  had  been  follow- 
ed by  the  person  who  made  it.  The  case  is  clearly  within 
those  of  DeWeerth  v.  Feldner  (16  Ahh.  Pr.  295),"  Marine 
National  Bank  v.  Ward  (35  Hun,  395),  Cribbon  v.  Bach 
(35  Id.  541),  and  Buhl  v.  Ball  (41  Id.  61). 

The  order  appealed  from  must,  therefore,  be  re- 
versed, with  $10  costs  and  disbursements. 
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CUMING,  Appellant,  r.  WHITING,  Respondent. 

Supreme    Coxjbt,  First    Department,  General    Term, 
August,  1887. 

§  1013. 

Reference — Instance  of  a  case  in  which  order  far,  improperly  granted. 

Where,  in  an  action  to  recover  npon  an  acconnt  stated,  and  also  for 
goods  sold  and  delivered  and  money  loaned,  a  bill  of  particidars 
showed  that  the  second  cause  of  action  consisted  of  twenty-two 
items  of  goods  sold  and  cash  advanced,  and  the  answer  was  a 
general  denial,  and  also  set  up,  as  a  defense  to  the  second  cause  of 
action,  that  the  indebtedness,  if  incuiTcd  at  all,  was  incurred  in  a 
copartnership  alleged  to  have  then  existed  between  the  plaintiflf 
and  the  defendant, — IleUl,  that  a  reference  was  improperly  ordered  ; 
that  the  first  cause  of  action  was  not  referable  ;  and  that,  as  to  the 
second  cause  of  action  the  pleading  showed  that  the  issue  was  not 
as  to  the  account,  but  as  to  to  whom  the  goods  were  sold  and 
delivered. 

{Decided  August,  1887.) 

Appeal  by  plaintiff  from  an  order  granting  a  motion 
referring  the  issues  in  this  action  for  hearing  and  deter- 
mination. 

The  opinion  states  sufficient  facts. 

Alfred  B.  Cruikshank,  for  plaintiff,  appellant. 

The  first  cause  of  action,  being  based  upon  an  account 
stated,  is  not  referable.  Code  Civ.  Pro.  §  1013 ;  Baker  v. 
"Walsh,  9  Wtek.  Duj.  18,  The  account  involved  in  the  sec- 
ond cause  of  action  is  not  such  an  account  as  is  intended 
in  Code  Civ.  Pro.  §  1013  ....   It  nowhere  appears  on  the 
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papers  that  this  account  will  actually  need  to  bo  examine;! 
on  the  trial,  or  that  it  is  intended  to  dispute  the  items 
thereof.  Before  a  party  can  be  deprived  of  a  jury  trial  it 
must  appear  that  '•'  the  trial  will  require  the  examination 
of  a  long  account."  ....  It  was,  therefore,  incumbent 
on  the  defendant,  in  making  this  motion,  to  show  by 
affidavits  that  these  items  were  contested  in  good  faith, 
and  would  really  need  to  be  examined  on  the  trial,  and 
this  not  having  been  done  by  him,  plaintifi  is  entitled  to 
his  trial  by  jury.  Magown  v.  Sinclair,  5  Daly,  63  ;  Cam- 
eron V.  Freeman,  18  Hoio.  Pr.  310  ;  Evans  v.  Kalbfleisch, 
36  K  Y.  Super.  (4  J.  d-  S.)  450 ;  Kain  v.  Delano,  11  Ahh. 
Pr.  N.  S.  29 ;  Benn  v.  First  National  Bank  Elmira,  1? 
Week.  Dig.  206.  The  account  referred  to  in  the  statute  ii, 
one  in  which  there  are  reciprocal  demands  between  the 
parties,  which  is  not  the  case  here.  Van  Rensselaer  v. 
Jewett,  6  Hill,  373  ;  Camp  v.  IngersoU,  86  N.  Y.  433. 

Frederick  Seymour  {Dill,  Chandler  &  Seymour,  attor- 
neys), for  defendant,  respondent. 

Van  Beunt,  P.  J. — The  complaint  in  this  action  sets 
out  two  causes  of  action — one  upon  an  account  stated,  and 
the  other  for  goods  sold  and  delivered  and  money  loaned. 
The  bill  of  particulars  served  in  the  action  relating  to  the 
second  cause  of  action  consisted  of  twenty-two  items  of 
goods  sold  and  cash  advanced. 

Ihe  defendant  by  his  answer  denied  each  and  every 
allegation  of  the  complaint  relating  to  the  first  cause  of 
action,  and  also  denied  each  and  every  allegation  of  the 
complaint  relating  to  the  second  cause  of  action. 

The  defendant  then  alleges  that  the  plaintiff  and 
•defendant  were  copartners  in  business,  and  that  the  in- 
debtedness alleged  in  said  second  cause  of  action  was 
incurred,  if  at  all,  by  said  partnership  and  not  otherwise. 

It  is  clear  that  the  first  cause  of  action,  being  upon  an 
account  stated,  was   not   referable.     There  could  be  no 
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issne  as  to  items,  the  only  question  being  as  to  whether 
the  account  had  become  stated  between  the  parties  and 
whether  there  had  been  a  promise  to  pay. 

Upon  a  cursory  examination  of  thc5  pleadings  as  to  the 
second  cause  of  action,  it  might  appear  that  controversy 
would  arise  as  to  all  the  items  of  goods  sold  and  money 
loaned,  because  of  the  general  denial  contained  in  the 
answer  ;  but  the  subsequent  allegations  therein  contained 
as  to  the  copartnership  and  that  the  indebtedness  was 
incurred,  if  at  all,  by  said  partnership,  shows  what  the 
true  issue  is,  and  that  it  is  not  as  to  the  sale  and  delivery 
of  the  goods,  but  as  to  whom  they  were  sold. 

This  being  the  true  issue,  there  does  not  seem  to  be 
any  ground  for  a  reference. 

The  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements  to  appellants  to  abide  the  final 
event  of  the  action. 

Daniels  and  Babtlett,  JJ.,  concxirred 


CRANE  V.  EVANS. 


Supreme  Coubt,  First  Department,  New  York  County, 
Special  Term,  March,  1887. 

§§  887  et  seq. 

Commission —  When  issued — Cannot  issue /or  tJie  purpose  of  procuring 
testimony  to  be  used  on  motion. 

The  right  of  a  party  to  an  action  to  have  the  evidence  of  witnesses 
taken  upon  commission  and  the  power  of  the  court  to  award  a  com- 
mission, depends  solely  on  the  statute. 

The  statute  which  authorizes  depositions  to  be  taken  without  the 
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State  for  nse  witliin  the  State  relates  to  actions  only  ;  and  neither 

by  its  terms  nor  any  implication  can  it  be  extended  to  any  other 

form  or  mode  of  proceeding. 
A  commission  cannot  issue  for  the  purpose  of  taking  testimony  of  a 

witness  to  be  used  on  a  motion  by  a  person  not  a  party  to  an 

action  to  be  relieved  from  a  jjurchaso  made  under  judgment  of 

foreclosure  and  sale. 
Champlin  v.  Stoddart  (64  How.  Pr.  378) ;  Stake  v.  Andre  (18  Hoir, 

Pr.  159)  ;  Matter  of  an  Attorney  (83  N.  Y.  164)  ;  followed. 
{Decided  March  %  1887.) 

Motion  for  a  commission  to  take  testimony  of  Thomas 
Evans,  residing  in  the  State  of  Wisconsin,  to  be  used  on  a 
reference  directed  on  a  motion  to  relieve  a  purchaser  at  a 
foreclosure  sale  from  her  purchase. 

On  December  21,  Kate  Maria  Williams  purchased  for 
the  sum  of  $15,100  certain  premises  under  a  decree  of 
foreclosure  and  sale  under  a  mortgage  thereupon,  made  in 
an  action  brought  by  one  Lewis  P.  Crane  against  Thomas 
Evans  and  others.  Said  Williams  paid  ten  per  cent,  of 
the  purchase  price  to  the  referee  who  made  the  sale,  but 
afterwards  objected  to  taking  title,  on  the  ground,  among 
others,  that  the  wife  of  one  of  the  defendants,  Thomas 
Evans,  was  not  made  a  party  to  said  foreclosure  action ; 
and  she,  thereafter,  made  a  motion  to  be  relieved  from 
her  purchase  and  for  the  return  of  the  deposit  made  by 
her.  On  this  motion,  an  order  was  made  and  entered 
on  February  23,  1887,  referring  the  questions  arising 
thereon,  to  Lucas  L.  Van  Allen  to  take  proof  as  to 
whether  or  not  said  Thomas  Evans  had  a  wife  who  was 
living  at  the  time  of  the  commencement  of  the  action 
and  the  entry  of  the  judgment,  and  as  to  whether  or  not 
John  and  William  Evans,  alleged  to  be  brothers  of  David 
W.  Evans,  deceased,  the  mortgagor,  were  living,  and,  if 
dead,  who,  if  any,  were  their  heirs,  and  report  the  same  to 
the  court.  The  burden  of  proving  that  the  defendant 
Thomas  Evans  had  a  wife  at  the  time  of  the  commence- 


CIVIL  PEOCEDURE  REPORTS.  417 

Crane  v.  Evans. 

ment  of  the  action  and  the  entry  of  the  judgment  therein 
was  upon  the  said  Kate  Maria  Williams,  and  she,  upon  an 
affidavit  showing  the  facts  and  that  said  Thomas  Evans 
was  a  material  witness  to  prove  that  alleged  fact,  made 
this  motion. 

J.  F.  Malcolm,  for  Kate  Maria  Williams,  purchaser,  and 
motion. 

Charles  W.  Taldon,  for  plaintiff,  opposed. 

Andrews,  J. — "  The  right  of  a  party  to  an  action  to 
have  the  evidence  of  witnesses  taken  upon  commission, 
and  the  power  of  the  court  to  award  a  commission,  depend 
solely  upon  the  statute  "  (McCall  v.  Sun  Mutual  Ins.  Co., 
50  iV:  Y.  332).  "  The  provisions  of  the  Code  of  Civil 
Procedure,  in  reference  to  taking  depositions  out  of  the 
State,  relate  to  actions  only.  The  statute  which  authorizes 
depositions  to  be  taken  without  the  State  for  use  within 
the  State  relates  to  actions  only,  and  neither  by  its  terms 
nor  any  implication  can  it  be  extended  to  any  other  mode 
or  form  of  proceeding  "  (Matter  of  an  Attorney,  83  N.  )'. 
164). 

It  was  also  held  in  Champlin  v.  Stoddart  (64  H6u\  Pr. 
378)  that  a  commission  could  not  be  issued  to  take  the 
testimony  of  a  foreign  witness  to  be  used  in  supplement- 
ary proceedings  ;  and  in  Stake  v.  Andre  (18  How.  Pr. 
lo9)  it  was  decided,  under  the  provisions  of  the  old  Code, 
— which  {sre  similar  to  those  of  the  present  Code, — that  a 
commission  could  not  be  issued  to  examine  a  party  to  an 
action  for  the  purpose  of  procuring  his  testimony  to  be 
used  on  a  special  motion. 

The  application  in  the  present  case  is  for  a  commLssion 
to  take  the  testimony  of  Mr.  Evans,  to  be  used  on  a  motion, 
by  a  person  not  a  party  to  the  action,  to  be  relieved  from 
a  purchase  made  under  a  judgment  of  foreclosure  and 
sale.    The   cases  above   referred  to  are  decisive  of  the 


448  CIVIL  PROCEDURE  REPORTS. 


Genet  v.  Delaware,  &c.  Canal  Co. 


application,  and  the  motion  must  be  denied,  witli  $1Q 
costs,  on  the  ground  that  the  court  has  no  power  to  issue 
a  commission  to  take  Mr.  Evans's  testimony  to  be  uced  for 
such  purpose. 


GENET,  Appellant,  v.  THE  PRESIDENT,  ETC.,  OF 

THE  DELAWARE  &  HUDSON  CANAL 

COMPANY,  Respondents. 

SUPKEME    COUKT,    FlRST  DEPARTMENT,    GeNEEAL  TeRM, 

August,  1887. 
§  1013. 

Reference — Instance  of  a  case  in  tvhicJi  a  reference  was  properly  ordered. 

Where  the  complaint  in  an  action  set  forth  an  agreement  between 
the  plaintiff  and  the  defendant,  whereunder  the  defendant  was  to 
13ay  the  plaintiff  royalties  on  coal  mined  by  it,  in  consideration  of 
a  lease  from  the  plaintiff  of  certain  coal  land,  and  alleged  that  the 
defendant  had  not  paid  royalties  on  all  the  coal  mined  by  it,  and 
had  rendered  false  accounts  to  the  plaintiff  as  to  the  coal  mined, 
and  asked  an  accounting  in  respect  thereto,  and  for  judgment  for 
whatever  sum  might  be  fouxid  due  on  such  account,  and  for  other 
relief, — Held,  that  the  main  issue  in  the  action  was  the  true  con- 
dition of  the  accounts  between  the  parties ;  and,  that,  although 
otlier  relief  was  asked,  an  accounting  was  the  gravamen  of  the 
action,  and  a  reference  was  properly  ordered. 

{Decided  August,  1887.) 

Appeal  by  plaintift  from  an  order  of  the  special  term 
referring  this  action  for  hearing  and  determination. 

It  appears  from  the  pleadings  that  in  1864,  the  plaintiff 
and  defendants  entered  into  a  contract,  in  which  it  was 
agreed  that  the  defendants,  a  Pennsylvania  corporation^ 
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shouM  mine  coal  upon  land  owned  by  the  plaintiff,  and 
pay  the  plaintiff  "  for  the  coal  mined  and  taken  out  in 
pursuance  of  the  agreement,  at  the  rate  of  12.^  cents  for 
every  ton  of  2.240  pounds  of  clear,  merchantable  coal, 
exclusive  of  culm  or  miue-u  aste  that  will  pass  through  a 
mesh  of  one-half  inch  square."  The  complaint  alleged 
that  the  defendants  went  into,  and  continue  in  the  exclusive 
possession  of  the  mine  uuder  this  agreement;  that  the 
plaintiff  has  no  means  of  knowing  what  coal  was  taken 
therefrom,  except  from  statements  made  to  her  by  the 
defendants ;  that  such  statements  were  made  periodically, 
and  payment  of  royalties  accepted  by  the  plaintiff  on  the 
faith  thereof ;  that  within  three  months  before  the  com- 
mencement of  this  action  the  plaintiff  had  learned  that 
they  were  untrue  ;  that  before  screening  and  weighing 
the  coal,  the  defendants  pass  it  through  a  breaker  and 
other  machinery,  thereby  decreasing  its  size  and  making 
more  dust  and  culm  than  there  would  otherwise  be  ;  that 
in  screening  the  coal  the  defendants  used,  instead  of  a 
half-inch  mesh  a  five-eighths-inch  mesh,  through  which 
ten  per  cent,  more  coal  passed  than  would  pass  through  a 
half-inch  mesh  ;  that  at  the  time  of  making  the  agreement 
"the  use  of  coal  of  a  smaller  size  than  would  pass  over 
:•  half-inch  mesh  was  unknown,  and  was  not  embraced  in 
aid  agreement,  but  was  by  the  terms  thereof  expressly 
txcluded  therefrom,  and  was  therein  designated  as  waste 
coal  or  culm  ;  .  .  .  .  that  since  the  making  of  said  agree- 
ment, the  modes  of  using  coal  of  a  smaller  size  than  woxild 
pass  over  a  half-inch  mesh  have  been  discovered,  and  the 
same  has  come  into  large  use  and  demand,  and  has  become 
of  great  value  ;  and  that  the  defendants  made  use  of  the 
following  screens  at  said  mine  in  respect  to  said  coal  or 
culm,  wliich  passes  through  said  screen  with  a  mesh  of 
five-eighths  of  an  inch,  namely  ;  a  screen  with  a  mesh  of 
seven-sixteenths  of  an  inch,"  which  mesh  soon  became 
eight-sixteenths  of  an  inch  by  use  ;  that  the  coal  that 
passes  over  and  does  not  pass  through  the  same  is  called 
Vol.  Xn.— 29. 
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by  tliem  pea  coal,  and  altliough  the  plaintiff  is  entitled  to 
be  paid  for  the  same  under  said  agreement,  and  the  de- 
fendants have  carried  the  same  away,  it  was  omitted  from 
said  statements  and  unpaid  for  ;  that  the  defendants  make 
use  of  further  screens  at  said  mine  in  respect  to  said  coal 
or  culm  which  passes  through  said  screen  with  a  mesh  of 
seven-sixteenths  of  an  inch,  namely,  a  screen  with  a 
round  mesh  of  seven-sixteenths  of  an  inch,  and,  in  respect 
to  all  coal  which  passes  through  said  last-mentioned 
screen,  another  screen  with  a  round  mesh  of  one -quarter 
of  an  inch,  which  coal  or  culm  they  term  "  buckwheat " 
and  "birdseye,"  and  which  coal  the  defendants  have  taken 
away  in  large  quantities,  to-wit,  one  hundred  thousand 
tons  thereof,  without  the  knowledge  of  the  plaintiff,  and 
which  they  did  not  include  in  said  statement ;  that  "  the 
defendants  have  mined  large  quantities  of  coal  from 
plaintiff's  said  land,  the  greater  part  of  which  has  been 
mined  from  the  mine  known  as  the  Fourteen  Foot  vein, 
.  .  .  .  and  that  said  vein  has  produced  and  does  pro- 
duce one  thousand  tons  clear  merchantable  coal  per  acre, 
to  each  foot  in  thickness  of  said  vein ;  and  that  the 
defendants  have  mined  said  coal  in  said  vein  for  about 
seventy  acres  thereof  and  the  same  has  produced  not  less 
than  twelve  thousand  tons  of  coal,  yet  the  defendants  have 
only  paid  plaintiff  for  less  than  one-half  of  said  quantity, 
which  they  have  represented  to  her  was  all  the  coal,  but 
she  says  that  she  has  discovered  within  the  last  three 
months  that  said  representations  were  false  and  untrue 
and  mad*^.  to  deceive  and  mislead  her." 

The  complaint  is,  in  form,  to  recover  upon  four  causes 
of  action ;  and  the  demand  for  judgment  is  as  follows  : 

"  Wherefore,  plaintiff  demands  judgment  against  said 
defendants  for  an  accounting  in  respect  to  the  coal  veined 
(sic)  by  them  under  said  agreement,  and  for  judgment  for 
whatever  sum  may  be  found  to  be  due  to  her  in  the 
premises,  or  such  other  and  further  relief  as  the  court  will 
grant.     Also  for  the  sum  of  $25,000  and  interest,  the  value 
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of  the  coal  that  was  taken  from  her  that  was  smaller  than 
coal  that  would  pass  over  a  half-inch  mesh.  Also  for 
$10,000  damages  caused  by  defendants  recrushing  said 
coal,  and  reducing  the  same  or  large  portions  thereof  to 
dust  <.r  culm.  Also  fi  -r  such  other  or  further  relief  or  judg- 
ment as  the  court  will  grant,  or  the  nature  of  the  case 
may  demand,  besides  costs." 

The  answer  is,  in  efiect,  an  admission  of  the  making  of 
the  agreement  and  of  the  making  of  the  statements,  and  a 
denial  of  their  falsity,  and  an  allegation  that  the  plaintiff 
is  concluded  by  hor  acceptance  of  payment  thereunder. 
The  defendants  moved  for  an  order  referring  the  issues 
for  hearing  and  determination,  on  the  ground  that  the  trial 
would  involve  the  examination  of  a  long  account ;  and 
thfir  motion  was  granted  and  this  appeal  thereupon 
taken. 

George  C.  Genet,  for  plaintiff-appellant. 
A  reference  can  only  be  conpelled  where  the  court  can 
see  from  the  pleadings  and  proceedings  that  the  trial 
must  necessarily  involve  the  examination  of  a  long  account. 
Keeler  v.  Poughkeepsie  &  S.  P.  Plank  Road  Co.,  10  Hoic. 
I'l:  11 ;  Dickinson  v.  Mitchell,  19  Abb.  Pr.  286 ;  Sharp  i\ 
Mayor,  18  JI(»r.  Pr.  213  ;  Cameron  v.  Freeman,  18  Id.  310  ; 
Kennedy  v.  Shilton,  1  Hilt,  54f> ;  Dede rick's  Administrators 
r.  Ilichley,i9  W^end.  108.  Nor  where  it  involves  a  difficult 
question  of  law.  Magown  v.  Sinclair,  5  Daly,  63  ;  Keep 
V.  Keep,  c8  Hoiv.  Pr.  139  ;  Waring  i:  Chamberlain,  14 
Weclc.  Diff.  564 ;  McDonald  v.  Stevens,  9  Hun,  28 ;  Boss  v. 
Combes,  37  N.  Y.  Stqjer.  (5  J.  (t  S.)  289. 

Frank  E.  Smith  {Mathews  &  Smith,  attorneys),  for 
defendant-respondent. 

The  character  of  the  action  and  the  scope  of  the  relief 
sought,  must  be  determined  by  the  complaint.  Welsh  v. 
Darragh,  52  N.  Y.  590 ;  Williams  v.  Allen,  48  How.  Pr. 
357.     A  long  account  is  directly  involved  in   the  issue 
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made  by  the  pleadings.  The  legal  effect  of  the  so-called 
lease  between  the  parties  was  a  sale  of  the  coal,  to  be  paid 
for  as  taken  out.  The  lease  provides  that  payments 
should  be  made  monthly,  and  the  plaintiff  insists  in  her 
complaint  upon  the  benefit  of  this  clause  of  the  lease, 
demanding  that  interest  be  computed  from  the  end  of  each 
month  in  which  royalty  accrued,  thus  treating  the  quantity 
of  coal  mined  in  each  month  as  a  separate  transaction. 
The  case  is  not  at  all  different  in  principle  from  that  of 
a  vendor  selling  and  delivering  merchandise  in  various 
lots  and  at  various  times,  and  the  vendee  making  various 
payments  on  account,  and  the  parties  then  disagreeing  as 
to  whether  the  whole  had  been  paid  for  or  not.  Such 
transactions  constitute  an  "  account  "  as  the  word  is  used 
in  Code  Civ.  Pro.  §  1013.  Van  Orden  v.  Tilden,  l^  Daly, 
396  ;  appeal  dism'd,  102  N.  Y.  657 ;  Hossack  v.  Heyer- 
dahl,  38  N.  Y.  Super.  (6  J.  &  S.)  391 ;  Bensel  v.  Gait,  5  T.  & 
C.  186 ;  Kingsley  v.  City  of  Brooklyn,  1  Ahh.  N.  G.  108 ; 
Chambers  v.  Apple  ton,  84  N.  Y.  649.  One  of  the  elements 
to  be  taken  into  consideration  in  determining  whether 
the  trial  of  an  action  involves  the  examination  of  an 
account,  is  whether  it-  will  be  necessary  to  compute 
interest  on  various  sums  from  various  dates.  Eonalds  v. 
Mechanics'  Nat.  Bank,  37  iV".  Y.  Super.  (5  J.  &  S.)  208. 
.  .  .  The  account,  too,  is  directly  and  not  collaterally 
involved.  The  parties  to  the  account  are  the  parties  to 
the  action,  and  the  amount  to  be  recovered  is  the  balance 
of  account  as  between  them.  Camy  r.  Ingersoll,  85  N.  Y. 
433.  If  any  account  whatever  has  to  be  examined,  the 
decision  of  the  special  term,  that  it  is  to  be  deemed  a  long 
one,  is  conclusive.  Eonalds  v.  Mechanics'  Nat.  Bank,  37 
N.  Y.  Super. (5  J.  d;  S.)  208.  If  one  of  the  issues  involves 
the  examination  of  a  long  account,  the  whole  action  is 
referable.  Batchelor  v.  Albany  City  Ins.  Co.,  6  Ahh.  Pr. 
N.  S.  240;  Place  v.  Chesebrough,  4  Hun,  577;  aff'd.  63 
N.  Y.  315  ;  Hall  v.  United  States  Eeflector  Co.,  14  Week. 
Dig.  48. 
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Van  Brunt,  P.  J. — An  examination  of  the  plaintiff's 
amended  complaint  shows  clearly  that  an  accounting  is  a 
necessary  part  of  the  relief  sought  by  the  plaintiff. 

The  ground  of  complaint  seems  to  be  that  the  defend- 
ants have  not  accounted  to  the  plaintiff  for  all  coal  mined, 
as  required  by  the  agreement  between  the  plaintiff  and 
the  defendants,  and  that  the  royalty  has  not  been  paid 
upon  all  coal  to  which  the  plaintiff  is  entitled,  and  in  view 
of  this  allegation  an  accounting  is  claimed  in  respect  to 
the  coal  mined  by  the  defendants  under  their  agreement 
with  the  plaintiff,  and  for  judgment  for  whatever  sum  may 
be  found  due  on  such  accounting. 

It  is  true  that  other  relief  is  demanded,  but  the  grava- 
men of  the  action  is  based  upon  the  allegation  that 
royalties  have  not  been  paid  upon  all  coal  mined,  and  that 
the  accounts  rendered  by  the  defendants  were  not  true  in 
this  respect. 

It  would  appear,  therefore,  that  the  true  condition  of 
the  accounts  between  the  parties  is  the  main  issue  pre- 
sented, although  rights  under  the  contract  may  be  also 
involved. 

Under  these  circumstances  we  cannot  say  that  there 
has  been  any  error  committed  in  directing  a  reference. 

Order  appealed  from  affirmed,  with  $10  costs  and 
disbursements. 

Daniels  and  Babtlett,  JJ.,  concurred. 
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CHAUDE  V.  CHAUDE. 

BOUCHE,  ET   AL.,  Judgment  -  Creditors,    Eespondents  ; 
SPIEGEL,  Eeceiver,  Appellant. 

Supreme   Court,    First    Department,    General    Term,, 
May,   1887. 

§§  713  et  seq. 
Receiver — On  whose  application  receiver  required  to  account. 

A  Tsceiver  of  a  business  appointed  in  an  action  brought  to  deter- 
mine its  ownership  may  be  required  to  account  upon  petition  of  a 
judgment-creditor  of  one  of  the  parties  who,  upon  a  settlement  of 
the  case,  has  been  acknowledged  to  be  the  owner  of  the  business,  it 
appearing  that  the  action  is  ijractically  settled. 

A  receiver  apiiointed  in  an  action  to  determine  the  ownershii)  of  a 
business  is  an  officer  of  the  court,  and  not  of  the  parties  liti- 
gant ;  and  he  is  required  to  account  to  the  court  which  appointed 
him. 

{Decided  February  13,  1887.) 

Appeal  from  an  order  requiring  the  appellant  to 
account  as  receiver. 

This  action  was  brought  to  secure  an  adjudication 
settling  a  dispute  between  the  plaintiff  and  the  defendant 
as  to  the  ownership  of  a  business  carried  on  in  the  city 
of  New  York,  under  the  name  of  the  "  Maison  Tortoni," 
and  on  January  6,  1885,  the  apjDellant  Morris  Spiegel  was 
appointed  receiver  of  the  business.  The  issues  in  the 
action  were  referred  for  hearing  and  determination  on 
May  15,  1885  ;  but  thereafter  the  dispute  between  the 
plaintiff  and  the  defendant  was  amicably  compromised 
and  the  action  practically  settle;!,  by  tha  defendant 
relinquishing  all  alleged  claims  to  the  ownership  of  said 
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business.  On  January  24,  1887,  the  respondents.  Hypo- 
lite  Bouche  and  others,  composing  the  firm  of  Bouche, 
Fils  &  Company,  recovered  a  judgment  for  $1,218.94, 
against  the  plaintiff  for  goods  sold  and  delivered  to  her 
and  used  in  said  business.  On  proof  of  these  f  j^ts,  and 
that  the  receiver  as  such  had  received  property  to  the 
amount  of  over  $80,000,  and  had  never  accounted  or 
applied  to  be  discharged,  and  certain  alleged  misconduct 
on  the  part  of  the  receiver  in  making  improper  payment, 
and  in  selling  his  own  goods  and  inferior  goods  in  the 
place  of  those  of  the  plaintiff,  the  said  judgment-creditors 
petitioned  for  an  order  that  the  receiver  be  directed  to 
account,  and  that  they  have  leave  to  intervene,  and 
appear  on  such  accounting,  and  that  the  receiver  be 
required  to  pay,  out  of  any  fund  which  may  on  such 
accounting  be  found  to  be  in  his  hands,  the  said  judg- 
ment. The  receiver  on  the  motion  presented  an  affidavit 
in  which,  among  other  things,  he  set  forth  that  the  prop- 
erty Avhich  had  come  into  his  possession  as  receiver  had, 
upon  the  making  of  such  compromise  between  the 
parties,  been  returned  to  the  plaintiff ;  that  he  had  not 
accounted  as  receiver,  because  the  plaintiff  desired  to 
settle  any  question  arising  on  his  accounts  by  negotia- 
tion rather  than  litigation ;  and  that  these  negotiations 
had  hitherto  been  fruitless  because  the  plaintiff  had 
demanded  that  he  should  relinquish  all  claims  to  the 
commissions  which  were  due  him  ;  that  the  petitioners 
are  not  parties  to  the  action,  and  have  never  been  so ; 
that  their  judgment  was  recovered  by  default  and  no 
execution  ever  issued  thereon ;  and  that,  if  an  execution 
were  issued,  the  judgment  could  be  satisfied  by  levy  and 
sale  of  property  in  possession   of  the  plaintiff. 

Motion  was  granted  at  special  term,  and  this  appeal 
taken  by  the  receiver. 

Edicard  B.  Hill,  for  receiver,  appellant. 

The  order  is  appealable.     It  would  not  seem   need- 
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ful  to  argue  tliis  matter,  but  that  tlie  attorney  for  the 
respondents  has  announced  his  intention  of  contending 
that  the  order  is  not  appealable. 

Since  the  decision  in  Martin  v.  Windsor  Hotel  Co.  (70 
N.  Y.  101), — which  held  that  all  matters  not  of  mere  form, 
are  appealable  to  general  term, — the  question  has  been 
supposed  to  be  settled.  In  that  case,  the  question  was 
whether  an  action  should  be  referred  or  not.  Here,  it  is 
whether  the  receiver  should  account,  and  whether,  upon 
his  accounting,  persons  not  parties  and  hitherto  uncon- 
nected with  the  action,  should  be  allowed  to  intervene. 
This  is  much  the  stronger  case.  The  exact  point  has 
been  covered  in  numerous  recent  cases  as  to  administra- 
tors and  executors.  Fiester  v.  Shepard,  2G  Il-m,  183 ; 
affd,  92  N.  Y.  251  ;  Matter  of  Gilbert,  39  Hun,  6i  ;  Mof- 
fat xh  Moffat,  3  Hoio.  Pr.  N.  S.  156.  In  these  cases  it  is 
held  that  the  right  of  the  petitioner  to  an  accounting  is  a 
substantial  right ;  that  the  party  ordered  to  account  is 
aggrieved,  and  may  appeal ;  and  that  it  is  no  answer  to  say 
that  the  court  might  have  ordered  an  accounting  of  its 
own  motion  ....  The  order  was  improper.  Petition- 
ers have  no  standing  in  this  action.  It  is  conceded  that 
the  petitioners  are  not  parties  to  this  action  and  never 
have  been.  They  have,  then,  no  standing  in  court  to 
make  a  motion  for  relief.  It  is  true,  strangers  to  the 
record  may  sometimes  intervene  to  protect  their  interest, 
if  any,  from  injury,  but  first  they  must  be  made  parties. 
On  their  application  for  this,  they  may  have  protection 
until  the  application  is  decided,  but  nothing  more. 
Here  the  petitioners  do  not  ask  to  be  made  parties,  but 
come  in  as  mere  strangers,  and  ask  affirmative  relief  in  an 
action  which  is  wholly  foreign  to  them.  No  case  can  be 
shown  where  this  has  been  allowed.  The  petition  is 
fatally  defective.  If  an  order  like  the  present  could  ever 
be  justified,  the  interveners  would  be  obliged  to  put  them- 
selves in  at  least  as  strong  a  position  as  would  be  neces- 
sary  to   enable  them  to  sustain  a  judgment  creditor's 
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action.  This  would  require  them  to  show  that  they  had 
exhausted  their  legal  remedies  on  their  judgment.  They 
must  show  that  they  cannot  collect  their  debt  by  execu- 
tion, and  must  show  it  by  the  issue  of  an  execution  and 
its  return  unsatisfied.  No  other  evidence  will  da.  Adee 
V.  Bigler,  81  N.  Y.  a49 ;  Geery  v.  G«ery,  63  U.  252. 

Waldorf  H.  Phillips,  for  petitioners,  respondents. 

Tlie  order  appealed  from  by  the  receiver  is  not 
app(>alable  by  him.  The  appeal  is  not  taken  by  or  on 
behalf  of  either  party  to  the  action.  It  is  an  appeal 
personal  to  the  receiver,  and  the  order  is  not  appealable 
by  him,  because,  in  no  event,  so  far  as  he  is  concerned, 
does  it  affect  any  substantial  right ;  or  involve  any  part  of 
the  merits  of  the  action  ;  or  come  within  any  of  the  other 
subdivisions  of  section  1347  of  the  Code  of  Civil  Proce- 
dure. 

The  order  appealed  from  was  properly  granted.  The 
appointment  of  a  receiver,  when  directed,  is  made  for 
the  benefit  and  on  behalf  of  all  the  parties  in  interest,  and 
not  for  the  benefit  of  the  plaintiff  or  of  one  defendant  only. 
Sfori/  Eq.  Jur.  §  829.  His  possession  is  deemed  the  pos- 
session of  the  court,  which  will  not  permit  itself  to  be 
made  a  suitor  in  a  court  of  law.  Id.  §  833.  The  proper 
and  usual  mode  is  for  the  party  to  apply  to  the  court  to 
be  permitted  to  come  in,  etc.  Id.  It  seems  evident,  from 
an  examination  of  the  Code  of  Civil  Procedure,  that  a 
creditor's  action  does  not  apply  to  a  case  like  the  one  at 
the  bar.  In  such  an  action  it  is  customary  to  appoint  a 
receiver  (see  Code  Civ.  Pro.  §  1877) ;  here  there  is  already 

a  receiver  before  the  court Whether  a  party 

is  entitled  to  relief  by  petition  or  must  apply  by  bill 
depends  on  circumstances  and  sound  discretion  of  the 
chancellor.  Where  the  petition  is  upon  some  collateral 
matter  which  has  reference  to  a  suit  in  court  he  may  be 
relieved  on  petition.  Codwise  v.  Gelston,  lO  Johns.  507. 
There  is  uo  need  of  any  other  presentation  of  the  claim 
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tlian  a  motion  at  special  term.  People  v.  Universal  Life 
Insurance  Co.,  17  Week.  Dig.  563.  The  property  held  by 
a  receiver  is  in  the  custody  of  the  law  for  those  who  shall 
establish  a  right  to  it,  according  to  their  respective  priori- 
ties. Banks  v.  Potter,  21  Hoiv.  Pr.  469.  As  regards  the 
management  of  the  fund,  he  is  the  mere  hand  of 
the  court.  Yan  Rensselaer  v.  Emery,  9  How.  Pr.  135. 
He  is  its  officer,  and  his  possession  is  its  possession. 
Lottimer  v.  Lord,  4  U.  D.  Smilh,  183  ;  Libby  v.  Rose- 
krans,  55  Barh.  202.  Though  appointed  for  the  benefit  of 
the  parties,  yet,  if  the  receivership  interferes  with  the 
rights  of  a  stranger,  the  latter  may  apply  to  the  court  and 
be  heard  p'o  interesse  sno  for  the  protection  of  his  rights. 
Howell  V.  Ripley,  10  Paige,  43.  His  duty  is  to  account  to 
the  court.  But  if  he  is  abusing  his  trust  or  squandering 
the  fund,  any  person  interested  therein  can,  on  a  proper 
application  to  the  court,  cause  him  to  be  brought  to  an 
accounting.  Devendorf  v.  Dickinson,  21  Hoiv.  Pr.  275. 
Any  creditor  has  the  right  to  appear  and  take  part  in  the 
accounting.  Greason  v.  Goodwillie-Wyman  Co.,  22  Week. 
Dig.  560. 

The  order  appealed  from,  being  an  order  in  the  discre- 
tion of  the  court,  will  not  be  reversed  unless  for  a  gross 
abuse  of  discretion. 

The  whole  of  these  matters  {i.  e.,  matters  affecting 
receivers  appointed  by  the  court)  lie  in  the  discretion  of 

the  court.     Merrit  v.  Merrit,  16  Wend.  405 A. 

decision  made  on  a  motion  which  is  left,  either  by  law  or 
by  consent  of  parties,  to  the  discretion  of  the  court,  is  not 
appealable  unless  discretion  was  abused.  Whittaker  v. 
Steffens,  36  N.  Y.  Super.  (4  J.  dt  S)  192. 

Per  Curiam. — It  has  been  properly  observed  that  the 
receiver,  being  an  officer  of  the  court  and  not  of  the  parties 
litigant,  is  required  to  account  to  the  court  from  which  he 
received  his  appointment  {High  on  Receivers,  §  802).  We 
entertain  no  doubt  whatever  of  the  power  of  the  court  to 
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make  the  order  appealed  from,  and  regard  it  as  haviupj 
been  eminently  proper. 

If  the  contention  on  the  part  of  the  anpellant  should 
be  tolerated,  then  the  parties  by  an  arrangement  between 
themselves  could  dissipate  the  whole  estate  imd  daprivo 
the  creditors  of  the  application  of  any  part  of  the  fund  to 
the  payment  of  their  debts. 

The  order  should  be  aflirmed,  with  $10  costs  and 
disbursements. 
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is  admissible,  and  cannot  be  excluded  on  the  ground  that  it 
is  a  secret  of  the  marriage 204 

When  disposition  of  notes  received  as  evidence  of  indebted- 
ness may  be  shown  by  the  attorney's  receipt  therefor 204 

Attendance  of  wife  at  trial  of  action  for  divorce,  is  not  testi- 
fying within  Code  of  Civil  Procedure,  §  831 198 

In  action  for  divorce,  husband  or  wife  may  testify  to  &ct8 

showing  that  allegations  of  adultery  are  false 181 
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Where  one  arrested  Tinder  a  void  execntion  against  the  per- 
son testifies  in  an  action  for  a  false  arrest  that  he  did  not  know 
of  the  judgment,  it  is  error  to  exclude  evidence  to  show  that 
the  judgment  had  was  recovered  after  the  trial 25ft 

Judgment  recovered  against  a  party  to  an  action  by  a  third 

person  is  not  evidence  of  any  matters  determined  thereby. . . .  137 

"What  is  p7-hna/acie  evidence  in  judgment  creditor's  action 

that  legal  remedies  have  been  exhausted 152 

Instance  of  an  action  to  recover  damages  for  death,  in  which 

evidence  to  show  the  custom  of  ringing  bells  on  the  moving 
of  locomotives,  while  in  the  place  where  the  accident  occur- 
red, was  competent 301 

Rule  as  to  examination  of  adverse  party  called  as  witness . .     75 

When  such  witness  may  be  impeached  by  party  calling 

him 75 

Party  may  show  falsity  of  a  portion  of  his  own  witness's 

testimony  by  comparing  it  with  another  portion  thereof 75 

The  credibility  of  a  witness  is  a  matter  for  the  jury 75 

See  Examination  of  Party  before  TRiAii. 

EXAMINATION  OF  PARTY  BEFORE  TRIAL- Can  only 
be  taken  after  answer  for  use  upon  the  trial,  and  cannot  be 
had  to  enable  party  to  prepare  for  trial,  or  to  prejiare  a  bill 
of  particulars 4 

When  the  affidavit  to  procure  an  order  for,  sufficient 4 

When  the  intent,  to  use  deposition  on  the  trial  sufficiently 

appears 4 

Fact  that  party  maybe  privileged  from  testifying  as  to  some 

matters,  but  not  necessarily  as  to  all  which  are  material  to 
the  issues,  will  not  prevent  examination 4 

EXCEPTION— See  Appeal. 

EXECUTION— Application  for  leave  to  issue,  on  judgment 
against  decedent,  is  not  inconsistent  with  proceeding  in  sur- 
rogate's court  to  secure  its  j^ayment 383 

See  Judgment  CREDrroR  ;  Supplementary  Proceedings. 

EXECUTION  AGAINST  THE  PERSON-Execution  must 
first  be  issued  against  the  property  on  a  judgment  recov- 
ered in  a  justice's  court,  and  docketed  in  the  county  clerk's 
office 256 

Before  issue  of,  remedies  against  property  must  be  ex- 
hausted.   Evidence  thereof 256 

The  issuance  and  return  of  an  execution  against  the  prop- 
erty to  the  county  where  the  debtor  resides,  is  a  condition 
precedent  to  the  right  to  issue  an  execution  against  the  person; 
and,  in  its  absence,  an  execution  against  the  person  is  void.  256' 
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If  void,  it  aflfords  no  protection  to  the  party  acting  under  it, 

and  need  not  be  set  aside  before  bringing  an  action  for  a 
false  arrest  thereunder 256 

When  not  set  aside  because  of  dehiy  in  issuing 

EXECUTOR  AND  ADMINISTRATOR — Letters  of  adminis- 
tration are  not  rendered  void  ad  inilio  by  a  failure  to  give  a 
bond,  and,  therefore,  cannot  be  attacked  in  a  collateral  pro- 
ceadinjj  or  action 301 

See  Se<'ihity  fo«  Costs. 

FALSE  ARREST— See  E\^DENCB. 

EORECIiOSTJB  E — Grantee  under  unrecorded  deed  should  be 
brought  iu  on  his  motion  as  a  party  defendant,  where  he  has 
not  been  guilty  of  laches 315 

On  a  motion  to  make  one  interested  in  mortgaged  premi- 
ses a  i^arty  to  an  action  to  foreclose  the  mortgage,  the  merits 
of  his  defense  cannot  be  inquired  into 315 

Surplus  moneys  arising  on,  should  be  paid  into  court 133 

Determination  in  surplus  money  proceeding  is  res  ad^udi- 

ottit 139 

Report  of  referee  in  surplus  money  proceeding,  when  con- 
firmed by  the  court,  becomes  a  valid  judgment,  from  which 
either  party  may  appeal 139 

See  SuMMAiJY  Proceedings. 

FORMA  PAUPERIS— See  Poob  Pebson. 

FORIilEB  ADJUDICATION— See  Evidence  ;  Fobeclostjbe  ; 

JlTJUJIEXT. 

FRAUD— False  representations  of  a  fact  which  cannot  vary  or 
be  varied,  are  continuing  so  long  as  the  relations  of  the  parties 
exist 274 

When  contract   of  sale  may  be  rescinded  on  groxmd  of, 

without  restoring  moneys  applicable  to  the  account 274 

GUARDIAN  AD  LITEM— Power  of  court  to  appoint  for  in- 
sane i>trson 147 

When  should  be  appointed 147 

In  i)roceedings  to  remove  testamentary  trustees,  infants 

should  apjjear  by  the  guardian  ml  litem  appointed  for  that  pur- 
pose, notwithstanding  they  have  general  guardians 390 

See  SECuiaxY  fob  CJosts. 

HUSBAND  AND  WIFE— Husband  cannot  be  surety  on  un- 
dertaking on  appeal,  for  wife 177 

Sv?e  DivoKCE  ;  Evidence. 

IMPRISONMENT — Party  imprisoned  under  order  of  arrest 
cannot  be  discharged  therefrom  under  Code  of  Civil  Proced- 
ure, section  111 125,  126,  note 
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A  defendant  surrendered  in  exoneration  of  bail  after  issu- 
ing of  ext'cutioa  against  his  person  is  entitled  to  discharge 
from,  after  ho  has  been  in  custody  six  months 435 

When  discharge  ordered  for  delay  in  bringing  action  to 

trial 252 

On  motion  to  discharge  a  defendant  from  arrest  on  account 

of  unreasonable  delay  iu  bringing  an  action  to  trial,  unreason- 
able delay  must  been  affirmatively  established 252 

When  discharge  from  granted  for  delay  in  issuing  execution 

against  the  person 247,  431,  433 

When  discharge  granted   under  Code  of  Civil  Procedure, 

section  2200  etseq.,  formerly  known  as  the  "Fourteen-day 
Act,"  where  the  arrest  was  on  the  ground  that  the  defendant 
had  fraudulently  disposed  of  his  property,  and  a  motion  to 
vacate  the  order  of  arrest  has  been  denied 423 

INFANT— See  Poob  Pekson  ;  Secuettt  fob  Costs. 

IN  FOUMA  PAUPERIS— See  Poob  Pebson. 

INSANE  PERSON — Power  of  court  to  appoint  guardian  ad 
litem  for 147 

Until  office  found,  may  be  sued  the  same  as  though  he  was 

sane 147 

INSPECTION— See  Discoveby. 

INSTTRANCE — See  Attachment  ;  Benefit  Societt. 

INTERPLEADER— When  may  ordered 109 

JOINDER  OF  ACTIONS— When  action  to  set  aside  usurious 
mortgage  cannot  be  joined  with  one  to  set  aside  deed  as  fraud- 
ulent   226 

Joinder  of  judgment  creditor's  actions  to  set  aside  fraudu- 
lent conveyances,  etc 226 

See  Consolidation  of  Actions. 

JOINT  STOCK  COMPANY— See  Association. 

JUDGMENT— Is  a  contract ; 326 

An  interlocutory  judgment  may  be  entered  for  costs  on 

determination  of  demurrer 254 

When  judgment  entered  after  death  of  debtor  entitled  to 

priority  of  payment  over  all  other  debts 383 

Judgment,  when  may  be  entered  on  demurrer  after  demur- 
ring party  has  died 383 

Force  and  effect  of  such  judgment 383 

Payment  will  be  directed  by  the  surrogate  pending  an  ap- 
peal by  an  executor  therefrom 883 

Fact  that  judgment  is  exessive,  does  not  render  it  void. ...     53 

Becovered  against  plaintiff  in  an  action  by  a  third  party,  is 

not  evidence  of  any  matters  determined  thereby 137 
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A  judgment  which  is  not  void  but  voidable,  while  it  remains 

unreversed,  is  conclusive  betweeu  the  parties  to  the  record 
upon  all  matters  directly  adjudicated 319 

Is  couclubive  oulj  as  to  matters  necessarily  litigated  and 

as  tLi  fiadia<:i^s  which  are  indispensable  to  the  recovery 423 

Soe  ABATioiENr  ajtd  RE^TVAL  ;  Appeal  ;  Association  ;  At- 

TACH.*<iEN'r  ;  ATTousEy's  Lien  ;  Distbict  Coubt  in  the  City  of 
New  York  ;  Foreclosure  ;  PEXAiiTY. 

JUDCrMENT  CREDITOBr— When  may  maintain  action  to  set 
aside  convayance  of  his  debtor  152 

Must  show  that  remedy  at  law  has  been  exhausted 152 

What  is  prinui  facie  evidence  thereof 152 

Wiien  j  aJgment  creditor's  action  dismtissed  on  the  ground 

that  debtor  has  ample  means  to  pay  judgment 152 

Judgment  in  judgment  creditor's  action   should   provide 

tbat  sale  be  subject  to  debtor's  wife's  right  of  dower 152 

When  execution  of  judgment  in,  stayed  until  personal  prop- 
erty of  debtor  can  be  sold 152 

S«e  Supplementary  Proceedings. 

JTTDCi^ffENT  DEBTOB— May  prefer  a  creditor,  but  he  cannot 
do  so  if  his  intent  is  fraudulent 152 

JURISDICTION— The  city  court  of  New  York  has  jurisdiction 
of  couiuion-law  action  in  which  the  question  of  title  to  real 
property  arises 321 

Where  a  judicial  function  is  conferred,  power  to  give  every- 
thing necessary  to  make  it  effectual  or  attain  the  end  is  im- 
plied, and  where  jurisdiction  once  attaches,  it  is  sufficient  for 
all  judicial  requirements,  and  is  not  stinted  by  the  character 
of  the  issues  presented 321 

What  must  be  alleged  in  complaint  in  action  in  county 

court  as  to  residence  of  defendant 345 

Where  a  court  is  of  limited  jurisdiction,  and  its  jurisdic- 
tion depends  upon  citizenship  or  residence  of  the  parties,  that 
fact  must  appear  on  the  face  of  the  record 345 

Where  defendant  served  without  the  State  the  court  acquires 

jurisdiction  oaly  to  the  extant  necessary  to  satisfy  the  plaint- 
iff's demand  out  of  attached  property 279 

• Wuen  a  right  is  given,  the  power  to  enforce  it  is  nec- 
essarily implied  ;  and  its  manner  is  discretionary  with  the 
court 235 

Want  of.  may  always  be  set  up  against  a  judgment,  and  if 

its  absence  is  proved,  the  judgment  must  be  annulled 428 

Practice  where  wrong  person  served  with  summons  and 

complaint  in  an  action 428 
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See  Appeal  ;  Appearance  ;  Cojitempt  ;  Stjmmabt  Proceed- 
ings. 

JURY— See  Tkial. 

JUSTICE'S  COURT — The  proceedings  -where  the  defendant, 
in  an  action  of  replevin,  excepts  to  the  sufficiency  of  the  plaint- 
iff's sureties,  stated 89 

Judgment  of  should  be  reversed  on  appeal  where  justice 

erroneously  fails  to  requii'e  justification  of  plaintiff's  sureties 

in  replevin 89 

Title  of  third  person,  -when  not  defense  in  justice's  court  in 

action  to  recover  chattel 137 

Power  of  justice  to  adjourn  civil  action  pending  before  him  358 

Execution,  by  what  rules  governed,  where  the  justice's 

judgment  has  become  a  judgment  of  the  county  court  by  the 
filing  of  a  transcript 256 

See  District  CotiETS  in  the  Citt  of  New  York  ;  Execu- 
tion AGAINST  THE  PeKSON  ;  SuMMABY  PROCEEDINGS.  . 

MISNOmER — Effect  of  service  of  summons  on  person  not 
named  as  defendant,  and  of  his  appearance 428 

MOTION— Where  motion  to  exonerate  bail  has  been  made  and 
denied,  it  cannot  be  renewed  without  leave 53 

What  does  not  amount  to  an  order  denying  a  motion  for  a 

new  trial  on  the  minutes 323 

See  CoMsussioN  ;   Consoudation  of  Actions  ;   Order  to 

Show  Cause. 

MASTER  AND  SERVANT— Instance  of  a  case  in  which  it 
was  held  that  the  servant  of  one  railroad  corporation  using 
the  structui'e  of  another  corporation  was  not  a  co-servant 
with  an  employee  of  the  latter  corporation 301 

Presumi)tively  the  servants  of  two  independent  masters  are 

not  co-servants 301 

Who  are  cii-servants 301 

NEGLIGENCE — Instance  of  action  for  causing  death  by  negli- 
gence, in  which  the  question  of  contributory  negligence  was 
properly  submitted  to  the  jury 301 

See  Death  ;  Evidence  ;  Master  and  Servant. 

NEW  TRIAL — When  not  granted  on  ground  of  newly-discov- 
ered evidence 107,  note 

See  Ai'i'EAL  ;  Calendab, 

NOTICE  OF  TRIAL— Not  necessary  in  first  department  to 
re-notice  case  where  new  trial  ordered  on  appeal 173 

NUISANCE — ^Action  for  abatement  of  and  for  damages,  when 
not  such  an  action  for  nuisance  as  to  require  trial  by  jury 222 

• •  When  complaint  in  action  for,  demands  both  equitable  and 
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legal  relief,  trial  by  jnry  is  waived  and  may  be  before  cotirt  or 
jury,  in  former's  discretion 222 

OFFER  OF  JUDGMENT— EflFect  upon,  of  amendment  of  com- 
plaint after  olier  of  judgment,  by  omitting  causes  of  action, 
and  reducing  recovery  sought 24,  312 

The  power  to  amend  £  pleadieg  and  the  right  to  make  an 

offer  of  judgment,  baing  ooth  derived  from  the  same  source, 
are  to  be  so  construed  that  the  legitimate  exercise  of  the  one 
will  not  conflict  with  that  of  the  other 312 

It  seems,  that  an  amendment  of  a  complaint  in  form  only, 

will  not  affect  an  offer  of  judgment  previously  made 312 

OBDEB.  TO  SHOW  CAUSE—Must  be  returnable  in  less  than 

eight  days,  and,  if  not  so  returnable,  is  a  nullity 102 

PAPERS — How  should  be  subscribed  and  indorsed 426 

PARTIES  TO  ACTION— See  Association  ;  Fobecixjsure. 

PENALTY — Defect  of  indorsement  on  summons  in  action  for, 
served  without  complaint,  does  not  render  judgment  void,  but 
only  voidable 319 

Instance  of  an  irregular  judgment  in  an  action  for  penal- 
ties held  to  be  a  bar  to  another  action  for  the  same  cause 319 

PLACE  OF  TRIAL— Defendant  who  is  in  default  for  want  of 
an  answer,  cannot  demand  or  move  for  a  change  of  the  place 
of  trial 102 

See  Consolidation  of  Actions, 

PLEADING- — Quantu7n  Tneruit  jn&y  he  proved  where  special 
contract  pleaded 107,  note 

Extension  of  time  to  plead,  when  a  nullity 102 

Complaint  in  action  for  goods  sold  and  delivered,  in  county 

court  must  allege  that  the  defendants  are  residents  of  the 
county 345 

May  set  np  both  qtutntum  meruit  and]  special  contract  on 

same  cause  of  action 104.  105,  note 

When  complaint  sets  up   both  quantum  meruit  and  special 

promise  to  pay,  plaintiff  is  not  required  to  elect  between  them. 

104,  105,  note 

Instance  of,  in  judgment  creditor's  action  held  to  set  up 

more  than  one  cause  of  action 226 

—  Complaint  cannot  be  so  amended  on  the  trial  as  to  substi- 
tute u  new  and  different  cause  of  action 64 

Instance  of  case  in  which  amendment  properly  refused 64 

Power  of  court  to  amend 64 

An-iwer.    Joint  answer  of  several  defendants  cannot  set  up 

defenses  and  counter-claims  in  favor  of  one  of  such  defendants  123 

What  subscription  and  indorsement  required  on  answer. . .  426 
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See  Offer  op  Judgment. 

PLEDGE— See  Attachment. 

POOR  PERSON— Stay  of  proceedings  in  order  requiring  secu- 
rity for  costs  does  not  prevent  granting  of  leave  to  prosecute 
informd  pcutjiei'is 329 

Applications  to  sue  in  forma  pauperis  not  to  be  en- 
couraged      50 

Infant,  when  not  permitted  to  sue  as 50 

When  leave  to  sue  as,  denied 119 

PROCESS— Service  of  cannot  be  made  on  non-resident  while  he 
is  temporarily  here  attending  court 20 

See  Summons  ;  Supplementary  Proceedings. 

PROHIBITION— When  writ  not  granted  to  restrain  continu- 
ance of  summary  proceedings 414 

REAL  PROPERTY— See  City  Court  or  New  York. 

RECEIVER— Any  judge  who  has  jurisdiction  to  entertain  sup- 
plementary proceedings  has  jjower  to  ajipoint  a  receiver 
therein 152 

Power  to  api^oint  receiver  of  unincorporated  association  in 

supplementary  proceedings,  questioned 86 

May  be  appointed  in  supplementary  jiroceedings  by  judge 

of  New  York  city  court 152 

Fact  that  bond  is  without  seals  does  not  render  appoint- 
ment void 152 

Powers  and  duties  of  such  receiver 152 

Order  granting  receiver  leave  to  sue,  by  whom  made 152 

Receiver  cannot  issue  execution  against  judgment  debtor..  152 

When  may  maintain  action  to  set  aside  conveyance  by  judg- 
ment debtor 152 

What  must  be  shown  in  such  action  as  to  issue  and  return 

of  execution 152 

In  action  by  receiver  to  set  aside  conveyance  for  fraud, 

question  of  fraudulent  intent  is  one  of  fact 152 

On  whose  application  required  to  account 454 

When  receiver  required  to  account  on  application  of  judg- 
ment creditor,  or  one  of  the  parties  to  an  action  to  determine 
the  ownership  of  business 454 

See  Corporation  ;  Costs, 

RES'ERENCE  AND  REFEREE— When  reference  may  be 
ordered  on  the  ground  that  examination  of  a  long  accoimt  is 
involved 443,  448 

Instance  of  cases  in  which  the  question  as   to  whether  an 

examination  of  a  long  account  was  involved,  was  determined. 

443,  448 
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, Report  of  referee  in  surplus  money  proceedings,  when  con- 
firmed is  a  judgment,  from  wliich  an  aiijieal  lies 139 

The  court  or  referee  before  whom  trial  is  had  sliould  hear 

and  determine  the  action  on  the  issues  as  framed 3:H 

Fees  of  referee  when  appointed  on  accounting  in  surro- 
gate's court 1"9 

Agreement  increasing  fees,  not  binding  unless  in  writing. .   179 

When  agreement  increasing  fees  invalid  because  of  indefi- 

niteness ^ '  ^ 

REPLEVIN— Form  of  judgment  and  verdict  in .  271 

See  Ari'EAL  ;  JcsxitE's  CJoubt. 

BES  AD  JUDICATA— See  Evidence  ;  FoRBCiiOSDBE. 

REVIVAL  -See  Abatement  and  REvrvAii. 

SALE  -See  Fraud. 

SECURITY  FOR  COSTS— Wlien  infant  suing  by  guardian  ad 
litem  required  to  give HO 

When  administrator  not  required  to  give. 72 

Motion  to  require  infant  suing  by  guardian  titlliltinto gi\e, 

will  not  be  denied  on  the  ground  that  all  the  defendants  have 

not  joined  therein 399 

•»■ —  Stay  of  proceedings  in  order  requiring,  does  not  prevent 
granting  of  order  allowing  plaintiff  to  prosecute  as  poor  per- 
son   329 

Remedy  where  judgment  on  which  money  deposited  was 

taken  from  court  and  money  collected  on  undertaking,  is  re- 
versed       93 

Effect  in  such  case  of  order  allowing  redeposifc  upon  action 

to  recover  such  money  as  money  had  and  received 93 

SEQUESTRATION— See  Cobpobation. 

SERVICE — Of  summons  or  order  for  examination  in  supple- 
mentary i>roceeding8,  cannot  be  made  upon  a  non-resident 
while  he  is  attending  court 20 

Service  of  summons  upon  foreign  corporation,  how  made..     11 

Instance  of  an  affidavit  held  to  sufficiently  show  non-resi- 
dence and  inability  to  serve  summons  within  the  State 267 

Affidavit  to  procure  order  for  service  of  summons  without 

the  State,  averripg  upon  information  and  belief  that  the  defend- 
ants are  non-residents,  and  giving  their  place  of  residence, 
need  not  state  grounds  of  such  information  and  belief 267 

Order  for  service  of  summons  by  publication  made,  while 

the  Code  of  Procedure  was  in  force,  is  not  defective  because 
made  by  the  court  and  not  by  a  judge 267 

See  JuBiSDicTiON. 

SET-OFF— See  Appeal  ;  Attornet's  Lien. 
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SPECIAL  PROCEEDINGS— A  proceeding  by  one  holding  a 
mortgage  uiDon  shares  of  two  of  the  defendants,  in  vn  action 
for  partition  to  secure  tlife  payment  thereof,  commenced  after 
the  entry  of  interlocutory  judgment  for  the  sale  of  the  j^rem- 
ises,  is  a  special  proceeding,  and  not  an  action,  or  a  motion  in 
the  action 417 

See  Costs  ;  Supplementaky  Pkoceedings. 

STAY  OF  PROCEEDINGS -See  Costs;  Judgmknt  Credit- 
oe's  AcriO-N  ;  Security  for  Costs. 

STATUTE  -The  rule  as  to  construing  statutes  so  as  to  accom- 
plish the  intent  of  the  legislature,  and  as  to  construing  the 
word  "may,"  where  it"is  intended  to  be  obligatory,  so  that  it 
shall  mean  "must  "  or  " shall,"  stated 358 

In  constniing  a  statute,  the  sense  which  the  contemporary 

members  of  the  profession  i^ut  upon  it,  and'long  usage,  are  to 
be  considered 358 

Statute  authorizing  offer  of  judgment  and  that  giving  power 

to  amend  complaint  should  be  so  construed  as  not  to  conflict 
with  each  other 312 

SUBROGATION — See  Abatement  and  KEViVAii. 

SUMMARY  PROCEEDINGS— When  writ  of  prohibition  not 
granted  to  restrain  continuance  of 414 

What  notice  to  quit  requisite  to  recovery  of  possession  of 

property  purchased  at  foreclosure  sale 358 

• When  may  be  adjourned,  and  for  what  cause 358 

■ Kule  for  the   conduct   of  justice  in,  is  the  same  as   in 

civil  actions,  except  where  different  course  is  prescribed  by 
law 358 

When  equitable  title  is  not  a  defense 358 

SUMMONS — Effect  of  service  of  summons  on  person  not  named 
as  defendant,  and  of  his  appearance 428 

See  PENAiiTY ;  Service. 

SUPPLEMENTARY  PROCEEDINGS— Are  special  proceed- 
ings....   103 

Are  special  proceedings  in  the  action .  .152,  165 

What  presumptions  exist  in 152 

Order  in,  how  entitled 168 

When  examination  in,  on  judgment  recovered  in  the  city 

court  of  Brooklyn,  may  be  had  outside  of  that  city 165 

May  be  maintained  in  a  proper  case  where  there  is  anythiug 

unpaid  on  the  judgment ;  j)artial  payment  will  noc  warrant  the 
vacation  of  order 332 

How  disputed  question  as  to  payment  in  such  a  case,  set- 
tled   332 
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Order  for  examination  in.  cannot  be  served  npon  non-resi- 
dent while  he  is  attendio^  court,  although  not  as  a  witness. . .     20 

• See  Aiti:al  ;  Rixkiykr. 

SURROGATE'S  COURT— Jurisdiction  of.  to  admit  will  to 
probate,  which  is  not  produced,  l>ecau8e  in  the  possession  of 
a  foreign  court  which  will  uot  suffer  it  to  be  removed  from  its 
files .* 35.  401 

When  requirement  that  will  be  produced  before  surrogate 

sufficiently  comi)lied  with  by  its  production  before  commis- 
sioners to  take  testimony 401 

Wlien  will,  not  attested  by  subscribing  witnesses,  may  bo 

probated 35 

Jurisdiction  of,  expanded  rather  than  contracted,  by  Code 

Civil  Procedure 35 

Procedure  where  court  has  general  jurisdiction,  but  the 

precise  way  in  which  jurisdiction  may  be  exercised  is  not 
pointed  out 35 

Jurisdiction  of  surrogate  after  appeal  from  his  decree  deny- 
ing application  for  revocation  of  jjrobate 208 

When  cannot  order  substitution  of  attorney,  or  payment  of 

attorney's  comiiensation- 208 

When  proceedings  for  examination  of  jjerson  having  prop- 

exty  of  decedent,  should  be  discontinued 1 

Debtor  cannot  be  examined  merely  for  purpose  of  ascer- 
taining nature  and  amount  of  liability 1 

Pending  an  api)eal  from  a  judgment  recovered  against  the 

decedent  in  an  action  revived  by  the  executor,  the  suiTogate 
will  not  direct  its  payment 383 

Application  for  leave  to  issue  execution  is  not  inconsist- 
ent with  proceedings  in  sixrrogate's  court  to  secure  its  pay- 
ment    382 

See  Appeal  ;  Attobney's  Lien  ;  Executob  and  Administra- 
tor ;  Refehence  and  Refebee  ;  Trust  and  Trustee. 

TRADE-MARK — When  action  lies  to  restrain  infringement  of 
trade-mark,  and  recover  damages  therefor 114 

Protection  of  trade-marks  was  a  well-recognized  subject  of 

jurisdiction  in  courts  of  equity  before  the  distinction  between 
actions  at  law  and  suits  in  equity  were  abolished 114 

TRIAL — Plaintiff,  by  uniting  legal  and  equitable  causes  of 
action,  waives  right  to  trial  by  jury 222 

Notice  not  necessary  where  new  trial  ordered  on  appeal  in 

first  department  173 

Where  a  complaint  sets  forth  a  demand  on  accoimt  stated, 

and  also  for  an  accounting,  it  should  not  be  dismissed  for  fail- 
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ure  to  prove  tlie  first  cause  of  action  where  the  second  is  sus- 
tained by  the  evidence 334 

A  complaint  should  not  be  dismissed  on  the  ground  that 

the  facts  proved  show  a  cause  of  action  on  which  an  attach- 
ment could  not  issue,  on  the  ground  that  an  attachment  had 
been  granted  in  the  action  ;  but,  it  seems,  that  a  diDferent  rule 
has  been  i)rescribe  din  cases  of  arrest 334 

■ See  Place  op  Tr.Lvii ;  Reference. 

TRUST  AND  TRUSTEE— Eef ore  a  testamentary  trustee  will 
be  removed,  all  cestui  que  trust  must  be  notified  to  appear, 
including  infants,  for  whom  a  guardian  ad  litem  should  be 
appointed 39C 

Whpn  testamentary  trustee  may  be  removed  because  of  dis- 
agreement between  trustees 390 

Trustee  ai^pointed  in  place  of  testamentary  trustee  removed 

should  be  required  to  give  bonds 390 

Instance  of  case  in  which   persons  api^ointed  trustees  in 

place  of  testamentary  trustees  removed,  although  competent 
in  general,  were  incompetent  because  of  their  relations  to  the 
parties 390 

Power  of  legatee  to  incumber  or  assign 208 

Eight  of  creditors  to  reach 208 

When  attorney's  lien  will  not  attach  to 208 

See  Association. 

UNDERTAKING — Husband  cannot  be  surety  for  wife  on  ap- 
peal from  surrogate's  decree 177 

• See  ArrEAii ;  Contempt. 

UNINCORPORATED  ASSOCIATION— See  Association. 

USURY— Is  not  a  fraud 226 

See  Join  DEB  op  Actions. 

VENUE-See  Place  op  Tkial. 

VERDICT— See  Appe^vl  ;  Eeplevin. 

WILL — See  Attoenet's  Lien  ;  Sckkogate's  CorBT. 

WITNZSS- See  Evidence. 

WITNESS  FEES— See  Costs. 
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